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Suretyship 


Bonding is a business — not a 


matter of personal friendship. 
Aitna Surety Bonds are guar- 
antees of responsibility, backed 


by tremendous and continuing 


resources. 


The Aitna Life Insurance Company » The 4/tna Casualty 

and Surety Company * The Automobile Insurance Company ° 

The Standard Fire Insurance Company’ of Hartford, Con- 

necticut, write practically every form of Insurance and 
Bonding Protection. 


AI TNA-IZE 


SEE THE 4ETNA-IZER IN YOUR COMMUNITY—HE IS A MAN WORTH KNOWING 
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SELECTING A SAFE STATE FOR INCORPORATION 


sometimes it has 
been the rate of franchise tax, which often is satis- 
factory enough for the original capitalization, but 
decidedly unsatisfactory when business growth requires 


rporation which the attorney felt 

uld represent in his clients’ minds 
a lasting evidence of his legal skill and his 
watchfulness over his client’s best interests, 
has resulted instead in most annoying troubles 
or unnecessary taxation for the clients, and even 
in the necessity of reorganizing—simply because 
the laws of the state advised or acquiesced in 
tion placed the company under too 
ndicap. 


Many an it 
at the time 


for incorpora 
much of a 
Sometimes it has been certain corporate actions 
which the company was forbidden to take by the 
laws of the state of its incorporation, but which its 
competitors, organized in other states, were free to 
take; sometimes it has been the effect on the market 


tax on non-resident stockholders; 


an increase in capital. There are many such points of 
difference between the privileges granted, or the re- 
strictions imposed, by the corporation laws of various 
states which may not seem important at the time of 
organization, but often necessitate the complete un- 
doing of the attorney's work when active business 
operations get under way. 

A careful comparison of all these points and a check- 
up of their possible bearing on the new company’s 
future is an absolute essential to a safe, sound cor- 
porate plan. 

The Corporation Trust Company is always glad to 
furnish attorneys with all the information necessary 
to make a scientific selection of the best state for each 


e of the mpany’s stock of the state’s inheritance 





incorporation. 


THE, CORE ORATION TRUST COMPANY 


120 Broadway, New York 


Affiliated with 


The Corporation Crust Company Spstem 


Chicago, 112 W. Adams Street San Francisco, — Bidg. 
Pittsburgh. Oliver Bldg. Atlanta, Healey Bi 
Washington, 815 16th Street N. W. John S 
Los Angeles, Security Bidg. Philadelphia, Land Title Bid 
Cleveland, Union Trust Bidg. Boston, Atlantic ~— 3-3 
Kansas City, R. A, Long Bidg. (Corporation R: 


fue, 


St. Louis, Fed. Com. Trust Bldg. 
Detroit, Dime Sav. Bank Bldg. 
Minneapolis, Security Bldg. 
Camden, N. J., 8328 Market St. 
lew Agency, 180 State Street 
Buffalo Agency, Ellicott Sq Bidg. 


and 
The Corporation Trust Companp of America 
7 West Tenth Street Wilmington, Delaware 
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The Complete Set of 274 Volumes of Original Official Edition (Reprint) Now Available 
in Compact Form Requiring Only Two Book Case Units 
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$271.26 
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Annotated 


The most val- 
uable and ex- 
haustive Anno- 
tations to 
United States 
Supreme Court 
Reports are 
contained in 
the Briefs of 
Counsel in this 
Official Edition 
Reprint. 


Think 
of it! 


274 ‘Volumes 
Contained in 
29 Compact 
Books. 

99c Per Vol- 
ume, or 

$271.26 for 274 
Volumes 





A verbatim Reprint of every Supreme Court De- A 


cision on fine quality Bible paper. 


Legible print 


from new plates. Official pagination—not “star 
paged,” contained in Two Book Case Units. 


CAUTION! 


This is the only reprint of the Official Edition. 
Confuse it with any Cheap Edition of Unofficial Reports. 


Do not 


DELIVERIES NOW BEING MADE 





The Banks Law Publishing Co. 
20 Vesey St., New York City 
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Official ition, in 29 books, at 99c per official volume, (274x99c= 
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ter - subscription for advance parts and bound volumes of 
the cose & of the United 


tates Supreme Court, to be delivered to me as 
teamed, for which I agree to pay $6.00 per year. Continue my subscrip- 








TT Pee eee 


Mail This Coupon Today 





tion until otherwise advised. 
AS Corte Canvass Gates, Cie contust semain che promt of 
id for. In case of my 
60 days after mat , all 


e due and payable. 
This order is subject to your approval. 


COCO OOOO OEE SEEK EERE E EOE HEHEHE EE EEE EEE HEHE EEE HU HEHEHE EE EE SSE EOES®S 















repor 
in uw 
he te 
Page: 





mae ore ww Yt 


~~ @ 


it 


@eeG 











AMERICAN BAR ASSOCIATION 





JOVRNAL 





VOL. XIV 


AUGUST-SEPTEMBER, 1928 No. 8 







































































Mi MBERS ther subscribers who notice 
A that thi carries tl vords, “August- 


ptember’ r and on this page should 
t infer tua | omitted and 
t less than t il twelve numbers will be 
eived by thet ring the current calendar year. 
e names of 1 t months appear simply be- 
use it | to a e the designa- 
n of tl month, so that in future 
embers and sul ers may receive their Journal 
ittle ahead nth for which it is issued 
tead of duri latter half of the month of 
ublication, ie & : comformity 


ith the practicé most 1 t magazines. The 

sue following 1 ll therefore be called the 

October” 1 i the Janu 1umber will 
ear 1! lat D l 


Explaining This Issue 


i issuc Journal is devoted exclusively 
to an account of the Semi-Centennial Meeting 


the Ass lat eld at Seattle on July 25, 26 
nd 27. It repr ts an effort to give the thou- 
nds of met I ho did not attend the meet- 

the ne t sil to participa- 

n in an ¢ t h will certainly remain mem- 
able 

An effort n made to make the number 

re worthy of ision which it has tried to 
eport by printi hat is, for a legal magazine, 
unusually large number of illustrations. The 
stographs t scenes ym the Magna Carta 
‘ageant of ul lack the vivid colors which 
ade the presentation so effective, but they at least 
ve some idea t erouping. An illustration 


to the Association’ is the pic- 
Hall, now the City Hall, of 


f particular 
ture of the old 
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Saratoga Springs, in one of the rooms of which 


the Association was organized in 1878. 

We are indebted to Judge Irving I. Goldsmith 
of Saratoga, a Justice of the Supreme Court of 
the State, for the photograph of this building with 
such interesting associations. In a letter of recent 
date he wrote: “This structure still stands and, 
since 1915 when Saratoga Springs became incor- 
porated as a city, is known as the City Hall. The 
Supreme Court Chambers and the Special Term 
Court Room are located on the ground floor in 
the corner of this building. For many years in 
the rear of the building on the ground floor there 
was a large court room where the Appellate Divi- 
sion of the Supreme Court, Third Department, 
met each September. This room was subsequently 
leased to a law firm when the Appellate Division 
determined that all of its sessions should be held 
in Albany.” 


Memphis Gets 1929 Annual Meeling 


O* E of the novel departures of a meeting marked 
by so many unusual things was the selection 
by the Executive Committee of the place for the 
next annual gathering. It has heretofore been the 
custom to postpone decision on this point until the 
mid-winter meeting of the Executive Committee. 
Memphis was chosen, and it was almost a fore- 
gone conclusion that it would be. At the mid- 
winter meeting of the Committee in New Orleans 
last January a committee representing the Memphis 
Bar appeared and presented an invitation so cordial, 
and at the same time so backed by evidence that 
Memphis was more than able to take care of the 
annual meeting, that it made an extremely strong 
impression. The midwinter meeting of the Execu- 
tive Committee will be held in Miami, Fla., begin- 
ning January 15. 
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The Disregard of 
The Corporate Fiction 


and 


Allied Corporate Problems 


BY 


I. MAURICE WORMSER 
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“Moreover, as I have said, it is a readable book, written in a delightful style. The chief 
attraction, however, to me is the inspiration and the push which come from the author’s state- 
ments regarding the vigor of the law to develop with the needs of the times. He looks forward 
not backward. Every lawyer and student should at least read the chapter on the “Disregard 
of the Corporate Fiction.” 

Freperick E. Crane, 
Court of Appeals of New York. 


“I know of no other law book which has so clearly and concisely treated of all branches of 
these problems as does Professor Wormser’s small but comprehensive work. Its reference to 
the cases will appeal to the profession and its clarity of statement ought to be recognized by lay 
readers who are interested in the subject matter. And is there any one engaged in business 
who is not so interested?” 

Russe_t BeNenicr, 
Formerly Justice N. Y. Supreme Court, 
Now Official Referee of Supreme Court, Second Judicial Departmen. 
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ief Mention of Some of the More Important Changes in Substantive Law Made Neces 
sary by Changing Conditions—Four Constitutional Amendments—Wide Range of 
Governmental Action Under Commerce Clause—The Problem of Transportation 
Radi \nti-Trust Legislation — Workmen’s Compensation — Business Cor 
porations and Investment Trusts—Federal Finance Legislation—Legal 
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Crime Conditions and Inadequate Criminal Procedure* 


By Hon. Sitas H. STRAWN 


President American Bar 

and Members of the 
you this morning and 
his celebration of the 


our Association We 


mid surroundings 


ishly bestowed her fa- 


press my deep appre 
so many distinguished 


2 


1onor us by their pres- 


have kept in step with 


yeress during the last 
to comprehend what 
various fields of hu- 
velopment of multi- 
ation of the means 
ever-increasing com- 
there have come into 
the American Bar As- 
to our Federal Consti- 
l id regulations, 
ansportation, trusts, 
rkmen’s compen- 
ns of insurance, in- 
Ith, food and a vast 


f the fact that 


xistence, the American 
sistently engaged not 
cts of its organization 


of jurisprudence, pro- 


justice and uniformity 
decision throughout 


I lé€o1Sia 11K 
the Nation and upholding the honor of the pro- 
fession of the | but also in actually participating 
fran d regulations which have 
een passed pted 
It w 11 leed, for me to attempt 
en to t cress of the law in the last 
fty year I pe to do more than briefly 
mention s the re portant changes in 
r subs e necessary to meet new 
yndition rising in a country which 
is bee ich the most intensively 
tive, if he most thrilling era the 


climate and our in- 
to “live on our own” 


Meeting of American 
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perhaps better than the people of any other coun- 
try, and although we are too remote to hear the 
rumblings of war that sometimes come from the 
clouds overhanging other countries, we are, never- 
theless, vitally interested in the peace of the world 
and in the prosperity and happiness of our foreign 
friends. 

Time will not permit me to go into the field of 
international relations or to note the progress in 
International Law, although our Association al- 
ways has taken an active interest in that subject. 
I commend to your consideration the splendid re- 
port of our Committee on International Law 
submitted to this meeting. 

The Four Constitutional Amendments: When the 
delegates to the Convention adopted the Federal 
Constitution, they did not think it was perfect or 
that it would suffice unchanged for all time. In- 
deed, in order promptly to accomplish the establish- 
ment of a new government, it was understood that 
ten amendments were soon to be added to the 
original draft. This was done. Then, after a lapse 
of nine years, the Eleventh Article was ratified, 
and after six years more the Twelfth Article was 
adopted. 

That the work of the founders of our Repub- 
lic in framing the Constitution was much better 
than they thought is evidenced by the fact that 
after the adoption of the Twelfth Amendment the 
Constitution remained unchanged, except by the 
addition of Articles Thirteen, Fourteen and Fifteen 
as the result of the Civil War, for a period of one 
hundred and nine years. 

The Sixteenth Amendment: During the Civil 
War the Federal Government imposed a tax on 
incomes. This tax was considered an excise tax 
and consequently beyond the constitutional prohi 
bition. It was abolished in 1872. 

The Tariff Act of 1894 reintroduced an income 
tax providing that 2 per cent be levied upon all in- 
comes in excess of $4,000. This caused widespread 
agitation throughout the country. Much ex- 
travagance in the use of adjectives was indulged, 
such as, that the tax was inquisitorial; induced 
perjury; was undemocratic; a discrimination 
against the well-to-do; a demagogic bid for the 
support of the poorer classes and that it was alto- 
gether unconstitutional. 

As you know, the Supreme Court of the United 
States in the Pollock Case, declared the Act un- 
constitutional and the subject of income tax legis- 














































420 






































lation was dormant until 1909, when a tax was 
laid upon the income of corporations. The consti 
tutionality of this tax was sustained on the ground 
that it was purely an excise tax 

President Taft recommended that the Congress 
pass a joint resolution to amend the Constitution 
so as to vest the Congress with power to lay and 
collect taxes on incomes from whatever source 
derived, without apportionment among the several 
states and without regard to census or enumera 
tion. Accordingly, the Sixteenth Amendment was 
adopted and the first general income tax law there 
under became effective as of March 1, 1913. 

Although the Act contained many ambiguities 
and inconsistencies, taken as a whol 
it was regarded as an intelligent effort. The in 
come tax laws subsequently adopted are develop 
ments and refinements of the original act and, of 
course, since the end of the World War, these have 
reduced the tax rate 

Long prior to the adoption of the Federal 
Law, a number of the states had income tax laws 
in some form. The pioneer in its successful ef 
forts was Wisconsin, which, by its Law of 1911, 
demonstrated the practicability of such a tax 

There is a growing tendency on the part of the 
states to adopt income tax laws as an additional 
source of revenue or as supplanting in whole or in 
part the property tax. At the end of the year 
1926 taxation on personal incomes was effective 
in twelve states, and at the same time taxes upon 
incomes of corporations were assessed in eleven 
states. 

The Seventeenth Amendment: In the Constitu- 
tional Convention the delegates from the less popu 
lous states were apprehensive that the spirit of 
federalism would be destroyed if the control of 
the new government were divided among the states 
according to population: the more populous states, suc! 
as Virginia, Massachusetts, Pennsylvania and New 
York, by combining, could exercise complete control, 
regardless of the wishes of the other states. Ther 
fore, a compromise was agreed to, whereby the Senate 
should be composed of two senators from each state, 
chosen by the Legislatures thereof 

In the course of time there was a growing demand 
that the government should be brought closer to the 
people, on the theory that in a democracy the gover: 
ment should at all times immediately reflect the popular 
will and that the senators should be elected by the people 
and not by the Legislature. The opposition felt tl 
the election of senators by direct vote might be influ- 
enced by current excitement or emotions and that the 
will of the people should be manifested only after ma 
ture consideration. Finally, the people compelled the 
passage by the 61st Congress of a resolution submit 
ting the Seventeenth Amendment, which was proclaimed 
ratified on March 31, 1913 

Whether the election of senators by a direct vote 
of the people is an improvement upon the plan of thei: 
selection by the Legislature is seriously debatable 
Many criticize the present method because when 
coupled with the prevailing system of primary elections, 
it discourages able men from assuming the burden of 
two campaigns, the primary and the election, as a 
condition precedent to the right to serve their country 

The Eighteenth Amendment: The Eighteenth 
Amendment was ratified by the Legislatures of all the 
States save two. While the Supreme Court has con- 


nevertheless, 


lat 
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strued the meaning of the other amend ts incidenta 
to its decision respecting statutes pa is the resu 
of those amendm« nts, the Eighteent! l 
of being the only amendment whose va i é 
I f direct attack. 


I assume that every lawyer and 1 


familiar with the decision of the Supreme Court in 
Prohibition Cases (253 U. S. 350 

Notwithstanding the decisions of the ( t 
Eighteenth Amendment and its enforcing legislati 
still the subject of much acrimonious debate. It 
serted by some, who should be in a 1 tion to | 
that Prohibition has been of incalculab! nefit t 
industries by reducing absenteeism and improving ef 
ficiency and production. Also that it has greatly 
moted the general welfare and increased the savings 
uur laboring people. None can de it temperance 
ilways makes for the prosperity of a country and f 
the health and happiness of the individual. Not eve: 
the most ardent opponents of the Amendments | 
idvocated the return of the vicious old-time sal 

On the other hand, the crime surveys show that 
crimes of violence, especially in the urban centers, con 
mitted largely by bootleggers and bee: ers, | 
creased to an alarming extent. It is asserted that the 


existing condition conduces to a g 





of all law, especially by our young people, to an extent 
that is appalling. Frequently we read policemen and 
law enforcing officials being bribed and debauched and 
of innocent victims being shot down | r-zealous 
officers in their efforts to enforce the tead Act 

Many of our representative citizens, who would 
not think of violating any other law, continuously vii 
late the Volstead Act, or conduce to its violation, bi 
buying contraband liquor from bootleggers, thereby en 
riching the underworld beyond the dreams of avarice 

We cannot shut our eyes to the patent facts. It is 
obvious that thus far the efforts of the government ef 
fectively to enforce this law, especially in the urbar 
centers, have not always been highly successful 

Every good citizen, particularly the lawyer, wh 
is sworn to do so, ought to support the Constit 
and obey the laws of the land. Either the Constituti 
should be obeyed or it should be amended, as the peo 
ple may determine. It must not be nullified. Respect 


for the Constitution and observance of the law must 
prevail in this country. 

Prohibition should not be a political question. It is 
perhaps the biggest social problem with which we are 
now confronted. To its sane and reasonable solutien 
' 


the non-emotional, clear-thinking, unpreju 


lawyers 


must give their best thought. 


The Nineteenth Amendment The original Con 
stitution left the whole subject of the qualification of 
voters to the several states. The Nineteenth Amend 
ment, therefore, simply made void any statute then in 
force or thereafter enacted which restricted the right t 
vote to male citizens. 

In upholding the constitutionality of this Amend 
ment, the Supreme Court of the United States said that 
the Amendment was in character and phraseology pre 
cisely similar to the Fifteenth and that for each amend 
ment the same method of adoption is pursued; that 
one could not be valid and the other invalid; that the 
Fifteenth is valid, although rejected six States, and 


had been recognized and acted upon for half a century 
Before our social structure » complex 
wer was recog- 


and commerce so extended, the pol 
i vas confined 


g solely that of the States. It 


Lie 





nized as | 
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the regulation of the health, the safety, the morals 

the general fare of the people. The Federal 

vernment has no police power per se, but the Su- 

me Court ! t tently held that if Congress acts 

in the nferred upon it, its action is valid 

conflict eculations of the states are void 

} e determining sideration, therefore, is whether 
Federal | rnment is acting within the powers 


conterre 








In the Child Labor Case (247 U. S. 251), the 
urt held that uthority of Congress might not 
exerted t the shipment of child-made goods 
nterstate < Che Court said 

he act 1 two-fold sense is repugnant to the 

' transcends the authority delegated 
erce but also exerts a power as to 

which the Federal authority does 

te hit ult of upholding the act 

t be m licated than by pointing out that 

Congress ca late matters intrusted to local author- 
by prohibitio movement of commodities in inter- 
tate commerce | freedom of commerce will be at an end, 
1 the power e s s over local matters may be 
i system government be practically 


minated, a 
stroyed.” 
in which the Federal 


There are 1 rous instances 
rovernment has t mn affirmative action under the 
ommerce Clause where such action was in effect an 
ercise of po er. such as the Anti-Trust Acts; 
the White Slave Act: the Pure Food and Drug Acts ; 
e Safety Appliat Act: the House of Service Act; 
he Harrison N tic Act: the Meat Inspection Act; 


e Employers’ Liability Act; the Lottery Act and the 


Radio Commiss . 

Again | eeded in regulating by 
taxation the manufacture, sale and transportation ot 
.tticles within the states, on the principle that regulation 


1y be accomplished as an incident to the exercise of 


is Su 


he taxing powe! For example, the Oleomargarine 
Acts: the Filled ' se Act, and the Mixed Flour Act, 
concerned n formerly left to the states. 


The Migrator rd Act is an example of the Con- 





gress using its treaty-making power to accomplish 


police regulatiot his was effected by entering into a 
treatv with Great Britain looking to the protection ot 
migratory birds and by passing appropriate legislation 
to that end Naa 
Under the erce Clause of the Constitution, 
the Congress | tered into what was once supposed 


to be the exclu rovince of the State in dealing with 
ntrastate activit [he right to exercise this power 1s 
ustained becaus usiness nation-wide in its char- 
acter, it Is pt mpossible to separate the state 


terst transactions 


from the in a 
Wherever interstate and intrastate activities are SO 
nterwoven that t regulation of one involves the con- 
| of the other ngress and not the State prescribes 
the dominant rul [his power includes the right in the 
Congress to designate the administrative bodies which 
hall exercise si SI ver those engaged in inter- 


state commerce 

Macaulay in his History of Eng- 

nventions, the alphabet and the 

<cepted, those inventions which 

abridge distance have done most for the civilization of 

provement of the means of loco- 
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to bind together all of the branches of the great human 
family.” 

The development of the means of communication 
and our consequent industrial and commercial pros- 
perity in the last fifty years has necessitated a greater 
number of laws and regulations than anything else. 
In that time we have seen the legislative and judicial 
control of transportation evolve from almost nothing 
to a point where it embraces practically everything. 
The courts have sustained the validity of statutes 
which, had they been proposed even as late as seventy- 
five years ago, would have been regarded as the machi 
nations of insane minds. 

The two decades following the Civil War mark 
the greatest development in railroads in the United 
States. Being practically free from any regulation 
whatever during that period, the railroads conducted 
their business as they pleased. The rights of the pub- 
lic and of individual shippers alike were disregarded. 
Advantages in the facilities of transportation, as well as 
in rates, went to those who controlled the largest traffic. 
Discrimination and favoritism were the rule. Due to 
rebates and concessions granted secretly and openly to 
large and powerful shippers, their competitors were 
driven out of business. Some localities were built up, 
while others were destroyed. 

Feeble attempts were made by some states to ex- 
ercise control over railroads operating within their bor- 
ders, but these efforts were practically ineffective. 

Realizing this situation, in 1885 the Senate ap- 
pointed the Cullom Committee to investigate and report 
upon the subject of the regulation of railroads by the 
Federal Government. That report resulted in the Inter- 
state Commerce Act, which the Supreme Court said 
(B. & O. R. R. Case, 145 U. S. 263) was designed to 
secure just and reasonable charges for transportation; 
to prohibit unjust discriminations in the rendition of 
like services under similar circumstances and condi- 
tions ; to prevent undue or unreasonable preferences to 
persons, corporations or localities; to inhibit greater 
compensation for a shorter than for a longer distance 
over the same line and to abolish combinations for the 
pooling of freights. 

After the passage of this Act there came the 
Elkins Act; the Hepburn Act; the Carmack Amend- 
ment; the Panama Canal Act; the Valuation Act; the 
Safety Appliance Act; the Hours of Service Att; the 
Employers Liability Act; the Boiler Inspection Act; 
the Ash Pan Act; the Railway Labor Board Act and 
the Transportation Act of 1920 with its amendments, 
all of which increase the control by the Federal Gov- 
ernment and the Interstate Commerce Commission and 
limit the powers of the carriers. 

For several years prior to 1913 some of the mem- 
bers of Congress insisted that the values put upon the 
railroads by their owners included large: amounts of 
watered securities, and that in order to protect the 
public in fixing rates, the actual physical value of rail- 
road properties should be ascertained. Accordingly, 
the Interstate Commerce Act was amended vesting in 
the Commission the authority to make an inventory and 
valuation of all the railroads. For almost fifteen years 
this work has been going on, yet it is far from com- 
pletion. 

Later the Transportation Act imposed upon the 
Commission the duty of approving the issue of all 
securities upon railroads. 

Numerous controversies have arisen between the 
carriers and the Commission as to the bases upon which 
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firm and decisive in its insistence upon the enforce- 
ment of the law, has nevertheless been helpful and 


constructive. It has adopted the practice before pro 
ceeding against any supposed violator of the law of 
giving him notice and an opportunity for a hearing in 
order that he may explain his position or correct his 
methods in conformity with the law and in a manner 
satisfactory to the Department 

Business Corporations: Prior to the Seventeenth 
Century the corporate concept was represented for the 
most part by municipal corporations and trade guilds 
loward the middle of that century there came into 
existence the great trading corporations which of all 
the ancient forms come nearest to approximating the 
commercial giants of modern times. Familiar examples 
of these were the English East India Company, Dutch 
Fast India Company and the Hudson Bay Company 

In this country Pennsylvania is said to have chat 
tered the first business corporation, “The Philadelphia 
Contributionship for Insuring Houses from Loss by 
Fire.” That was the only business corporation which 
antedated the Declaration of Independence. Toward 
the close of the Eighteenth Century the total number of 
charters did not exceed two hundred. Now it is estt 
mated there are in the United States more than half a 
million corporations with a gross income of over $114, 
000,000,000 a year. 

Two elements tended to retard the development of 
business corporations. First, the expense of securing 
corporate charters under the special grant of the legis- 
latures and, second, the necessities of business were 
served with measurable adequacy by unincorporated 
joint stock companies more in the nature of limited 
partnerships. In the lapse of time, however, the several 
states realized the necessity of enacting general cor- 
poration laws and business men realized the advantage 
of limiting their liability as well as inducing small in 
vestors to take a share in business. 

The fundamental advantage of enabling the cor 
poration to unite many persons and to mass and direct 
contributions of capital, with a limited risk, has per 
haps been the most potential factor in the development 
of our country. Indeed, the rapid increase in popula 
tion, the discovery and exploitation of vast natural re 
sources, the development and utilization of inventions, 
the increase in the means of communication, and the 
building up of our great industries demanded mobiliza 
tion of capital. 

The amalgamation of its constituent companies 
into the United States Steel Corporation in 1898 
marked the substantial beginning of the era of “big 
units” in this country. Since then economy, reduction 
of overhead expense and competition have compelled 
combinations and amalgamations in almost every in- 
dustry. I predict that the problem of the Congress and 
of the Legislatures in the future will not be, how the 
combinations of capital and of labor can be disinte 
grated and destroyed, but how they may be regulated 
and controlled in the interest of the people. 

Investment Trusts: Another subject of growing 
interest to the members of our profession, and which is 
attaining great popularity, is that of investment trusts, 
the fundamental principle of which is the distribution 
of risk by the investment of funds in the securities of 
a great number of enterprises. 

The machinery of an investment trust is simple and 
presents few legal problems, the underlying securities 
being deposited with a trust company under a trust 
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agreement which sets forth in detail the duties of the 
trustee and rights of the holders of trust shares. 

Few of the states have any statutory regulation for 
the protection of the investor in trusts of this kind 
Perhaps the most important point is that the trust 
should be under the complete control and management 
of a trust company which, in turn, is under the super 
vision of a state banking department. No corporation 
or individual should have any authority, discretion o1 
power over the corpus o1 the trust except ‘ne trustee 

In addition to the kind of trusts I have mentioned, 
there are constantly being organized common law trusts 
and corporations for the purpose of trading in the 
securities of a variety of enterprises. These trusts are 
generally under the complete direction and control of a 
committee or managers in whom the investors repose 
confidence. 

It is estimated that the 
the United States more than one hundred and sixty 
investment trusts, representing a capital investment of 


re are today in existence in 


two billions of dollars, which is constantly being in- 
creased. 
Federal Reserve System [he Federal Reserve 


7 Rs ] | ‘ “coved 
Act of December, 1913, and its amendments has proved 


of infinite benefit to the business and financial interests 
of this country. 

Speaking generally, 
Act are: 

1. Centralization and mobilization of bank re- 
reserves. 

2. The rendering more elastic 
currency and deposit 

3. The creation of a more efficient and cheapet 


the benefits conferred by that 


of bank « redit, be U 


clearing and collection system for checks . 

4. The improvement of facilities tor financing 
our import and export trade at home, and . 

5. The providing of a satisfactory depository a Ra 
fiscal agency for the Federal Government. 

McFadden-Pepper Bul The McFadden-Pepper 
Act, which was approved February 18, 1927, was an- 
other firm step in advance in our national banking sys 
tem. Under the old law the charters of our reserve 
banks expired in 1934. The new Act extended thei 
existence until dissolved by Act of Congress or until 
the forfeiture of their franchises for violation of the 
law. Under the old law national banks had charters 


for ninety-nine years from July 1, 1922, or from t 
date of their organization, whichever was later. 1 
new law gives to national banks a continuing charter 
right, subject as under the old law, to forfeiture or ter 
mination by Congress for cause 

Other important changes in the new law enable na- 
tional banks to have branches and state and national 
banks to merge or consolidate 

Patents: The Federal Constitution secures for 
limited times to aut and inventors the exclusive 
right to their respective writings and discoveries. Dur- 
ing the last fifty years two matters have been of chief 
concern to patent lawyers, procedure before the Patent 
Office in Washington and procedure in the courts. 
These methods have been substantially revised. 

The policy of unrestrained monopoly continues 
and American patent lawyers point with pride to the 
fact that the Canadian system is being revised to adopt 
the policies of our system 

. There has been an enormous growth of patent 


litigation since 1870, following the great stimulus to 
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Up to 1870 the total number of patents issued 
this country was 120,573; from 1870 to 1911 1,002,478 
In 1926 alone 86,028 applications lor patents wet! 
hled 

Legal Education: At its meeting 1 St. Louis 
\ugust, 1920, the Section on Legal Education and A 
missions to the Bar adopted a resolution authorizing 
special committee to report at the next annual meetin 
of the Section their recommendatio1 in respect ft 
what, if any, action could be taken Sect 

y the Association to create conditi nici W 
tend to strengthen the character and prove the efi 
ciency of those admitted to the pra é W U 
that Cor ttee the Honorable Elihu | t was ( 
nan 

Ihe Association at its annual 1 ting in ( 
cinnati in 1921 adopted a resolution approving the r¢ 
port of the Committee and expressing inion that 
every candidate for admission to the bar should give 
evidence of graduation from a law s with the fol 
lowing standards 

a) It shall require as a cond f admission 
at least two years of study in a coll 

(b) It shall require its students to pursue a 
course of three years duration if tl levote sub 
stantially all of their working time to their studies, 
and a longet urse, equivalent in t number of 
working hours, if they devote only pa f their work 
ing time to their studies. 

(c) It shall provide an adequate library available 
for the use of the students. 

(d) It shall have among its teachers a sufficient 
number giving their entire time to the school to ensure 
actual personal acquaintance and influence with the 
whole student body. 

At the annual meeting of the Association in Buf 


falo in 1927 this resolution was adopt 


“In compliance with the policy annot 
ican Bar Association in 1921, we recon 
ment in each state, where none now exis 
for a collegiate training, free or at m 
all deserving young men and women 
the bar, may obtain an adequate prelimina 
that the several states be urged throug] 
education and admissions to the bar, 
times and places for pre-legal examinati 
university of the State or by the Board 
thereof, for those applicants for admission 
to make up their preliminary qualificati 
credited institutions of learning.” 
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apprentices are required to serve 


come journeymen in their respective trades. The 
minimum years of apprenticeship are three and the 
maximum five. I submit that the training of a lawyer 
who is to participate in the administration of justice 
and who has to do with all the vital questions respecting 
the property and liberty of our citizens is much more 
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essential to the public welfare than is the training of a 


al 
mechanic. Yet, the fact is, that there are today sixteen 





of our states without definite educational requirements 
as conditions precedent to the study of law; and nine 
states in which no definite period of law study is re- 


i 
quired. 

The efforts of the Section on Legal Education to 
bring about the adoption by the several states of the 
American Bar Association Rule, although persistent, 
have not met with the success the situat justifies, 
The States of Colorado, Illinois, Kansas, Montana, 
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ew York, Ol Vest Virginia and Wisconsin have 
bstantially com; with the Rule. Wyoming in- 
ectly accomplishes a similar result 

May I indulge the hope that the members of this 


sociation, in the interest of their profession and of 








public good, wv uppreciate the necessity of lending 
r aid to the ption of the Rule in all of the 
es 
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es, Ma y vet-a way easy 
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6. Unrest Gj firearms 
To ascerta I facts. crime surveys have been 
ide in many the states, notably New York, Mis- 
ind II reveal a national peril daily 
wing graver. 
Speaking gt llv. the criminal laws, State and 
National, would be adequate were they promptly and 
irlessly enfot he weakness is not so much in 
e laws as it i the procedure. In criminal trials 


ustice too freque ravels with a leaden heel. 








The reducti ime depends not so much upon 

rosecuting officials and courts as it does upon the atti- 

tude of the peopl When prosecutors and courts and 

iries know that the people are watching them, they 

ealize that the public conscience has been awakened 

to action and tl re apt to do their duty. Thus, 

n the final analysis, the responsibility for the reduction 
f crime rests v the people 

I have ret briefly and I fear inefficiently to 

it a few of t re important changes in the law 

iring a period h has been the most eventful in 

e history ld 

Assuming, a e must, that those elements which 

eem to have made necessary the changes and adjust- 

ents in our law ng the last half century continue 

expand and « it is futile attempt to predict 

vhat the future 1 require. | ld seem, however, 

hat our Constitut and laws are adaptable or are 

pable of adapt to any new conditions that may 

ens are unable to distinguish 

e between law and laws. They 

lls of mankind, however ephe- 

ey may | remediable only 

gislation, and so it is that the individual, the 

he inity appeal to the Congress ana 

latures for relief. Thus we have thousands 





of laws on every conceivable subject; many are un- 
necessary, many are foolish and some are vicious. 

I submit that our discontented citizens, instead of 
besieging the Congress or the Legislatures for relief 
from their troubles, real or imaginary, should consider 
whether the laws we already have do not afford an 
adequate remedy, or better still, that they should medi- 
tate more intently upon the possibility of helping them- 
selves. 

It is impossible for any mind, however capable it 
may be, to keep up to date with the vast number of 
new laws that are yearly being written upon the statute 
books or to have even a smattering of knowledge about 
the thousands of opinions of the courts most of which 
add nothing to the sum of legal knowledge and which 
are printed simply to appease the vanity of the lawyers 
who happen to be interested in a particular case. 

Parenthetically, I may remark that we owe an 
unpayable debt to the American Law Institute and to 
the splendid lawyers who are giving their time and 
great ability to the arduous task of separating the wheat 
from the chaff by restating in concise and accurate 
language the fundamental principles of the law. 

All the great problems of life should be resolved 
upon principle and not in response to the whim of the 
moment 

The late Chief Justice Ryan of the Supreme Court 
of Wisconsin, in addressing the students of the Law 
School of the University of that State in 1873, said: 

“The divine principles of truth and right and justice, 
are immutable and eternal. It is the duty and necessity of 
all human legislation, to struggle to conform itself to them. 
No human system can otherwise be stable. Man may deny 
God and repudiate His law. But he is under the law and 
nothing short of it will fulfill the necessities of his life, or 
satisfy the cravings of his nature. At fault in his compre- 
hension of divine law, failing in his application of divine law 
to society, his needs and longing impel him to continual 
experiment and change. * * * 

“But when we compare the present with the past, then 
we see the vast progress man has made in self-culture, the 
wonderful amelioration of social law and order. And, while 
we see how far we are from the end of perfect rest, which 
means the perfect administration of perfect law, we still com- 
fort ourselves by comparison with those who have gone before 
us; and bless the age in which our lives are cast, and the 
law which secures to us the daily bread of life and the 
peaceful homes in which we eat it.” 

Every day, we realize more and more that great 
contribution made by our forefathers to the science of 
government when they wrote the Federal Constitution 
The responsibility of maintaining and carrying on the 
government based upon that Constitution and of pre- 
serving the ideals of the founders of this republic rests 
upon the Bar. To that task I am confident that the 
members of this Association will gladly contribute all 
of their strength, all of their intelligence and all of 
their experience. 


WHERE THE JOURNAL IS ON SALE 


The American Bar Association Journal is on sale at 
the following places: 


New York—Brentano’s, 1 W. Forty-seventh St. 


Chicago—Brentano’s, 218 S. Wabash Ave.; Post Office 
News Co., 31 W. Monroe St. 


Denver, Colo.—Herrick Book & Stationery Co., 934 
Fifteenth St. 


Detroit, Mich—John V. Sheehan & Co., 1550 Wood- 
ward Ave. 


Baltimore, Md.—The Norman, Remington Co., Charles 
St., at Mulberry. 




















































OUR NEW PRESIDENT: GURNEY E. NEWLIN 


HE 


sesses, 


new \ssociation 


pos 


in 


t 
i 


profession, o 
head 
ll acquainte 
He undet 

fi he 
years 
tee. 
tees in additio1 
ling a nun 
red by the As 
Uniform State 


he 


given hir 
the most 
large organization car 
with all the de 
stands 
been 


1¢ 
inval the of : 


we 


1 
*talls l 


on 


the workin ry, ir ha 


an important many rit 


| 


i? 
{ 


i mit 


has served on it and h 


been on various imp 
He has taken 
ber of important m« 
sociation, notably the movement fo 
Laws. At the Seattl is chairman of t 
Section on Mineral | od the Bill f 
the Conservation ( oleum Resource 
proposed by Secretary ’s Committee of Nine 
containing three ive that Sectio1 
and secured approv: members 
President Newlin exte! 
ance with members of the 
and that too, is no smal 
men is generally necessary to 
ance with the machin the 
is more, he laid a broad 
in the national professi 
State Association. He 
chairman of the Section 
California State Bar Associ: 
The following h 
of American Biography of 


an “ware 


a 


f ‘ 
oT I 


r + 
i Pa 


ep! ( 
i 

‘ - ' 

t Ol ic 

1 


has n 


Bar 


asset 


isive acquaint 


the countr 


over 


l \cquaintance with 
plement acquaint 
What 


; 
f 


ot! ranization 


ery 
ti for his activi 
y activity in | 
years 

PF 


tunda r 


1 | 
“4 { : 
| I 11S 


i¢ 
served fot as 
} 


aws ({ 1¢ 


I ncy clopedia 
Historic 
to 


4 
L¢ 


ske 
al 
Society gives further inte as our 
President: 
Gurney Elwood 
Lawrence, Kansas, 
Thomas Elwood and I 
a descendant of Nicholas 
Quaker, who fled from rel 
to Ireland, and in 1692 t 
(born 1850), a banker, 
1886 and became 
public affairs in Los Angeles 
of the founders of the of 
and has served as vy le 
and Merchants’ National Ba 

Gurney Elwood Newli 
tory education in the 
1898, and was a 
Haverford, Pennsylvania, 
completed his college course at 
California, where he graduated in 1902, and 
made his professional studies at Harvard Law 
School, where he was awarded the degree of LL.B 
in 1905. Immediately his graduation 
gan practice I he has 
resided. 

In Nev 
torney for the An 
trolling important interur 
Los Angeles, and in 1910 became 
He returned to i] 
voting particular attentic 
since acted as attorney a 
important companies. He 
several of them, notably in th 
of California and 
anty Company 
activities, Mr 


new 
Newlin. 
November 


yer, was born 
11, 1880, the son 
aurie (Hadley) Newlin. He 
Newlin, an English 
persecutions, first 
inia. His father 
California 
in civic and 
In 1887 he was one 
Whittier, California 
t of the Farmers’ 
f Los Angeles. 
ipleted his prepara 
Angeles High School in 
averford College, 
1898-1900. He 


he University of 


’ f 


1S 
ig 1s 


Za 
to In 


prominently active 


city t 


1cé l I 
nk 
n 


n con 


was 


after pe 


in where since 


1906 Mr al 


T 
l 


nted general 

ific Company, con 

electric lines out 
its general counsel 

practice in 1912, and, de- 
\rporation law, has 
to numerous 

a director in 
e Union Oil Company 

ited States Fidelity and Guar 
his professional 

instructor in the 


. ot 


1 
at 


gener: 
n to 


i ut 


nd counsel 


, 
aiso 


"? 


to 
Newlin in 


was 


ualities which have { 


Medical 


rnia, at 
Thro 


iin 


Departn f the Universit) 
Los Angeles, during 1910-12 
ghout the period of the Wor 


C 


t 
+ 


u 


eV 


. . 1 
i Was ( NICUOUSLY 


active 
the Nation an 
a member of the 
d Ffty, which ra 
Red Cross 


ne executive 


+7 


T 
Oo! 


] 
Vas 


Ave an 


4 
From t entry 
ties and until May, 
(Angeles ( hapter 
May, 1918, 
to 
the 
and 
Paris 


«1 
iun, 


he 


iF 


1ioner 


1e€ 
France 
Te nk 
had 


and 


with 
my, 
returni 
1 and 
rict Chapter of 

until hi 
as a member of the stat 
Nat nal Council of De 
in nine Western State 
was Wage Adjustment 


tes Shipping Board 


rganize vas 
Dist 


r, 1918, 


\ 
1 


ic 


nia, and a member 

the Pac D 
e 
In 


war, 


Inc 


( 


\merican 


ommiuttec 


Red ( 


n¢ 


N 


Rec nt 


ig the 


de la 


nch Government 


his successful prof 


l uable services ( 

New lin 
hairman 
ilifornia 
ith 


r twelve 


( Section ¢ 


mn 


( Bar Association. 


1 
i 


securnril 
] 
iaWS 


enactment 


negotiable instrun 


1e 
uniform on 
In 

f American Bar Asso 
terence held in Washington, District 
tor the purpose of raising the standa1 
cation in the [ ed States. In 1923 he 
1 member of the Executive Committee 

ican Bar Association, and was re-elected 
ind 1925, d has also been a member of 
important committees of such associatior 
meml rf 
ners on U 
an of the 
lrafted the 


has been a 


ing, and warehouse receipts. 
ft tt] 


+ 


cievate 1e 


91+ 


iil Vv 


vas 


an 
he National Conference of Commis 
niform State Laws, 1913 to 1927. c} 
committee of this conf 
Uniform Motor Vehicle C 
1 by such conference, the Amer 
and the Confer 
ety, called 


| 
In 1925 ] 


| 


l er C t 
irerenc 


t 


nr 
pp! 


} over 
Assoc 
Highway 
H i@ was 
Secretary Commerce a 
Conference on Street and His 
1926 Mr. Newlin was elected pr 
os Angeles Grand Opera Associatio 
Mr. Newlin is a member of th 
Cali a and American Bar Associati 
Delta Kappa Epsilon Fraternity, and 
f ia and University Clubs of | 
Pacific Union and Bohemian Clubs « 
cisco, and the Links Club of New Y 


) 
in Bar iation 


Saf 

erce oover 
T a¢ men 
t as IiCrTit 

tional 

Tr 

i 

T 

i 


e Los 
fornia a 


a 


rn 
I 























FIFTY YEARS’ WORK OF THE UNITED STATES 
SUPREME COURT 


Great Industrial and Commercial Expansion following Initial Stages of Civil War Recon 
struction Has Furnished Most of the Great Questions Before the Court in the Last 


Fifty Years and the Fact Material Out 


of which Have Come the Significant De- 


velopments in Constitutional and Private Law—Far-Reaching Decisions Un- 
der Commerce Clause and Applying Provisions of Fourteenth Amend 
ment—Effect of Certain Devices Proposed to Limit Power of Court 
to Declare Statutes Unconstitutional— How the Court 
Does Its Work, Etc.* 


By Hon. Haran F. STONE 
Associate Justice of the United States Supreme Court 


HEN, in an amiable and unguarded moment, 
Vf I accepted Mr. Strawn’s invitation to speak 

here this evening, I fear I did not appreciate 
how difficult it is for a Judge to make an address 
not wholly devoid of human interest, and at the 
same time avoid making it an arsenal from which 
counsel may, to his utter confusion and undoing, 
draw ammunition for future conflicts at the Bar 

In younger and more innocent days, with no 
premonitions of the future, I took the time from 
busy days at the Bar to write occasional articles 
in the law journals on matters of scientific and 
technical interest, only to experience, in a repent 
ant old age, the unhappy fate of hearing them, o 
occasion, cited to me in Court in support ol 
both sides of the sam2 question. However much 
the Judge may become accustomed and recon- 
ciled to such startling agility of counsel, it re 
quires a larger judicial experience than mine to 
prepare one to face with equanimity the varying 
implications which may be drawn by diligent coun- 
sel from his own innocent remarks. So, if what I 
am about to say should prove to be more dull and 
uninteresting than even judicial pronouncements are 
wont to be, I should like to persuade myself that 
you would attribute it to a newly developed instinct 
of self-preservation, cautiously applied with an eye 
to the future. 

In the realm of the law it is not the old and 
settled, but the new and unsettled questions which 
stir the interest and invite discussion, but from all 
such allurements I turn aside, to examine in retro- 
spect some phases of the work of the great Court of 
which I chance to be the youngest and least expe- 
rienced member. 

And it is altogether appropriate that on the 
conclusion of the first fifty years of this Associa 
tion’s existence we should recall some of the more 
significant developments in the history of the Court 
during the same period. It is worthy of note that 
the last, and in many respects the most striking 
phase of its history, coincides with the life of this 
Association. The first phase embraces that early 
period when it became established as a Court, and 


by recourse to those methods and processes with 
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which lawyers have been familiar for centuries, for 
the first time in history, made all the agencies of 
a government subject to the supremacy of a Con- 
stitution. That period ended with the death of the 
great Chief Justice in 1835. 

During the next forty years, the drama of the 
slavery struggle, the Civil War and reconstruction, 
occupied the stage of American history. Out of the 
varying phases of that struggle came the great ques- 
tions with which the Court in that period was called 
on to deal. Of lesser public interest, but still of 
vital importance to the progress of the law and to 
the future of the expanding nation, were the devel- 
opment by the Court, during those years, of the be- 
ginnings of public and private law affecting business 
corporations and the first steps toward the na- 
tionalistic interpretation of the Commerce Clause 
of the Constitution. 

In 1878, just fifty years ago, a change in the 
character of the questions to which the Court was 
addressing itself was apparent. Following the 
initial stages of Civil War reconstruction came the 
era of railway building, the rise of the business 
corporation as an instrumentality of business and 
commerce, and the beginning of the great industrial 
and commercial expansion of the nation. This 
expansion, which was well under way in the early 
eighties, has continued with accelerated speed and 
broadening scope down to the present day. In it 
have originated most of the great questions which 
have engaged the attention of the Court during 
the last fifty years, and it has furnished the fact 
material out of which have come the significant 
developments both of the constitutional and the 
private law, applied by the Court during this last 
phase of its history. 

The changing personnel of the Court during 
this, as in earlier periods, gives a note of human 
interest to an institution which from the beginning 
has seemed singularly impersonal. Fifty years ago 
this year the Court was presided over by Chief 
Justice Waite, whom President Grant had ap- 
pointed to that office two years before. Among the 
eight Associate Justices were Justice Bradley, 
Field, Harlan and Miller, who now, after half a 
century, still stand out among the great figures of 
the Court. Since then three Chief Justices and 
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venty-nine Associate Justices have been ap- 
inted. Chief Justice Fuller was appointed by 
resident Cleveland in 1888, Chief Justice White 
President Taft in 1910, and Ex-President Taft 
mself becam« ef Justice in 1921. The terms of 
en Chief Justices, the last, our present Chief Jus- 

e, still actively carrying on the duties of his office, 
ive thus spanned the 127 years since the appoint- 
ent of Chief stice Marshall, and during the 
tire history the Court ten Chief Justices and 
xty-five Ass tes have sat upon its Bench. In 
897 Mr. Justice Field, then eighty-three years of 
ge, retired from the Bench, after a service of 
hirty-four years, exceeding by a few months that 
Chief Justice Marshall) and exceeding that of 
hief Justice Taney, whose death in 1864, in his 
ghty-eighth year, had closed a service of twenty- 
ght years today Mr. Justice Holmes, in 
s eighty-eighth year, with youthful spirit un- 
bated, is still tively carrying on his work as a 
istice of the Court, after twenty-six years of 
rvice, and a total judicial service in the Supreme 
urt of the United States, and the Supreme Judi- 

il Court \ ichusetts, of which he was 
rmerly Chief Justice, of more than forty-six years. 
The last fifty years of the work of the Court 
represented by the series of official reports ex- 
nding from the 97th volume to the 276th volume, 
yw in the pre iking one hundred and seventy- 
ine volumes it 1, a monument to the scholarship, 
skill and patient lustry of the judges. In these vol- 
imes will be f pinions of far-reaching impor- 
tance which have profoundly influenced the course 
f development of the American system of consti- 
tutional government, and in them we discern those 
rends of the | hich are of especial interest and 
nportance ttempt to review the progress 
f the work of the Court during the last half cen- 
Of outstanding importance are the decisions of 

the Court under the Commerce Clause and the 
great judgments giving definition and application 
to the prov f the Fourteenth Amendment. 
Of relatively less moment, but still of the highest 
nportance in any consideration of the development 
f the law in the last half century are cases in 
numerous other widely varying fields of law which 
tiring tha 1 have been extended and in- 


To thet th the time at my command, only 
ef referet be made By the decision two 
irs ag M I United States, 272 U. S. 52. 
ter mort idred and thirty-seven years 

f public de th in and out of Congress, it 
vas settled tl e executive power vested in the 
President Constitution included the power 
) remove a ficer appointed by him, and 
is not sul t to limitation by Congress Of 
sser sig 1use of the final outcome, but 
evertheless a ng wide attention at the time, 
is the batt r the constitutionality of the fed- 
eral mmcor t nally settled by the adoption of 
During the last thirty years we have witnessed 
the striking extension of Federal Police Power 
effected not d tly by court action, but by acts 
of Congress in the exercise of powers incidental 
to the constitutional power to tax, to regulate com- 


merce, to make treaties, and finally the power to 


prohibit traft intoxicating liquors conferred 
the Eighteenth Amendment. The progressive 
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occupation and expansion of this field have enlarged 
enormously the Federal Power and increased cor- 
respondingly the number and variety of questions 
brought to the court for solution. Of great juristic 
interest also, although not necessarily involving 
constitutional questions, were the legal battles 
under the Sherman Act, with their far-reaching con- 
sequences to business and industry, the increasing 
resort to the original jurisdiction of the Court in 
suits between states and the extension of the equity 
jurisdiction of the federal courts for the appoint- 
ment of receivers for insolvent corporations. 

Turning points in the application of the Sher- 
man Act were the Trans-Missouri Freight Associa- 
tion Case, 166 U. S. 290, the Northern Securities 
Case, 193 U. S. 197, the Standard Oil and Tobacco 
Cases, 221 U. S. 1, and 106, in which the Court 
declared that only unreasonable restraints were 
prohibited ; United States v. Trenton Potteries Co., 
273 U. S. 392, in which the Court held specifically 
what had been implied in earlier decisions, that 
agreements fixing the prices of commodities sold 
in interstate commerce are in themselves unreason- 
able and illegal restraints, regardless of the reason- 
ibleness of the price agreed upon. In the Maple Floor- 
ing and Cement Manufacturers’ Association cases, 
268 U. S., 563 and 588, it was held that the mere 
gathering and dissemination by trade associations 
of information as to the economic status of a trade 
or business, even though by the operation of eco- 
nomic laws they might indirectly affect prices, were 
not a violation of the statute, when there was no 
agreement, express or implied to fix prices or other- 
wise restrain commerce. The Court entered a new 
field in the enforcement of the Act in the Duplex 
Printing Company case, 254 U. S. 443, and the Bed- 
ford Stone case, 274 U. S. 37, in which the rule was 
stated broadly that strikes by labor unions in one 
state against the use of material prepared by non- 
union labor in another were restraints of interstate 
commerce in such materials and violations of the 
Act. 

In the exercise of original jurisdiction in suits 
between states, in boundary disputes, in suits in- 
volving the disposition of public waters, in suits 
concerning nuisances maintained in one state to 
the detriment of citizens of another, the Court has 
found it necessary to build up its own system of 
common law, defining these rights which one state 
may assert against another. 

The development of the doctrine of equity re- 
ceiverships in cases where there is diversity of 
citizenship, has added an important field to the 
jurisdiction of the federal courts, and afforded to 
su‘tors a more complete remedy than it is possible 
for state courts to give. For only in the federal 
courts is it possible to secure a uniform adminis- 
tration of the assets of insolvent corporations 
where their property is located in different states, 
and by making bills for foreclosure, ancillary to 
the bill to appoint equity receivers, in insolvency 
proceedings, it has become possible to secure a 
uniform foreclosure of mortgages of railroad sys- 
tems and other corporate properties extending into 
many states. 

But it is the decisions of the Court under the 
Commerce Clause and the Fourteenth Amendment 
to which we must recur as representing the most 
significant developments in the constitutional field. 
Before 1860 the Court had rendered only twenty 
decisions under the Commerce Clause, dealing prin- 
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cipally with navigation, immigration, slavery and 
the liquor traffic. After the Civil War, with the 
era of railroad building and business depression 
and the multiplication of business corporations 
carrying on their business across state lines, there 
arose the inevitable conflict of interest between loca! 
regulation and taxation and the power to regulate 
reserved to the federal government by the Com 
merce Clause. By 1870 there had been in all only 
thirty decisions of the Court under this Clause, but 
keeping pace with the rising tide of business ente1 
prise, the decisions numbered seventy-seven by 
1880, and 148 by 1890. During these periods, for 
the first time, cases affecting railroads, telegraph 
lines, sales of goods across state lines, and taxation 
affecting commerce predominated 

Great as is the practical wisdom exhibited in 
all the provisions of the Constitution, and impor- 
tant as were the character and influence of those 
who secured its adoption, it will, I believe, be the 
judgment of history that the Commerce Clause 
and the wise interpretation of it, perhaps more than 
any other contributing element, have united to bind 
the several states into a nation 

Beginning soon after the appointment of Chief 
Justice Waite and continuing down to the present 
time, there has come from the Court the series of 
decisions defining the powers of the national gov 
ernment over commerce They present an im 
pressive record of the application of constitutional 
principles to the growing needs and interests of the 
expanding nation. Here, as elsewhere in the appli- 
cation; of the constitution, the problem has been 
to maintain the national interest and at the same 
time bring it into an effective harmony with local 
interests and the principles of local government. 

On the whole, essentially local interests have 
been preserved both in the field of regulation and 
in that oftaxation, but whatever has vitally con- 
cerned the free flow of the very life blood of the 
nation in its commerce has been dealt with on 
broadly nationalistic lines and step by step brought 
completely within the power of the federal govern- 
ment. This development of the Constitution, cul- 
minated perhaps in Wabash, St. Louis & Pac. Ry. 
v. Illinois, 118 U. S. 537, holding a state without 
power to regulate rates within its borders where 
the commerce was interstate, and in the Minnesota 
rate cases, 230 U. S. 352, upholding the federal 
power to fix intrastate rates for interstate carriers. 
Again it was carried to its logical conclusion where 
the path of the Fifth Amendment, paralleling the 
Fourteenth, converged with that of the Commerce 
Clause when the Court held in Interstate Commerce 
Commission v. Brimson, 154 U. S. 447, that these 
clauses permit regulation of the rates of interstate 
carriers by the Interstate Commerce Commission; 
and in the Second Employers’ Liability cases, 223 
U. S. 1, holding that Congress has power to enact 
employers’ liability acts applicable to carriers in 
interstate commerce and varying the common law 
rules of employers’ liability. 

With the advent of the automobile, for the first 
time since the Court was organized, there has de- 
veloped a nationwide volume of interstate carriage 
not confined to waterways or to the rails or rights 
of way of the carriers, but carried on over public 
highways which are under state or municipal con- 
trol. This new type of commerce has thus pre- 
sented to the Court for determination an entirely 


new class of questions, involving the extent of the 
power of a state in the regulation of its own h 

ways and in taxation for their upkeep to affect this 
new type of interstate traffic. The improvement 


of the aeroplane and growth of interstate . irriage 
by that vehicle of commerce and the use of the 
radio as an instrumentality of commerce I] like 
wise present questions differing in many respects 
from those which have heretofore engaged the at 
tention of the court. . 

In these fields as in others where interstat 
commerce is concerned, it seems clear that the 


tion of the Court must continue to bi 


past, to prevent discrimination and the « 
} 


barriers against interstate commerce, but upon cart 
ful scrutiny of eve ry relevant fact and circumstance 
to save to the states the regulation 
all interests peculiarly local which do not is fringe 
the national interest in maintaining untrammeled 
the freedom of commerce across state line 

Another group of cases having an important 
bearing on the business and commercial expansi 
of the nation has arisen under the Fourteenth 
amendment, with respect to the power the sev 
eral states over foreign corporations In Paul v 
Virginia, 8 Wall, 168, the Court. speaking by Mr 
Justice Field, followed the pronouncement of Chief 
Justice Taney in Bank of Augusta v. Earle, 13 
Pet 519, that corporations are not citizens withit 
the meaning of Sec. 2, Art. IV of the Constitution 


which guarantees to the citizens of each state “the 
privileges and immunities of citizens in the several 
states.” From these decisions it followed that a 
state might exclude a foreign corporation not en 
gaged in interstate commerce from carrying 
husiness within its territory. In Doyle v. Conti- 
nental Insurance Co., 94 U. S. 535, it was held that 
the power to exclude included the power to impose 
onerous conditions upon the privilege of transact- 
ing business within the state. It seemed that under 
the application of this doctrine all the protection 
of the Fourteenth Amendment might be withdrawn 
from a foreign corporation seeking access to a 
state and not engaged in interstate commerce. But 
later cases have followed the line of argument ad- 
vanced in the dissent of Mr. Justice Bradley in 
Boyle v. Continental Insurance Company 
ing that the power to exclude does not embrace the 
power to impose unconstitutional conditions upon 
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by hold- 


the admission of a corporation to do business within 
a state. These decisions have given a different 
trend to the rule announced in Doyle v. Continental 


Insurance Company, which it was thought might 
seriously curtail commerce among the states. _ 
But the great battleground of the Constitution 
during the last half century has been the Four- 
teenth Amendment. Because of the nature of the 
rights and immunities secured by it and the char- 
acter of the social and economic development of 
the nation, this amendment so far as can now be 
discerned, will continue to be the principal field of 
constitutional controversy for many years to come 
The amendment was adopted in 1866. The first of 
the decisions handed down under it was that in 
the Slaughter House cases, 16 Wall. 36 Although 
decided something more than fifty years ago, they 
may appropriately be considered here because they 
are more identified with the development of consti- 
tutional law in the last than in the earlier period 
They were the first of the long series of cases 
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Continuing the famous passage from Webster's 
argument in the Dartmouth College case, which 
anticipated by a half century the comprehensive in- 
terpretation of the due process clause, “The mean- 
ing is, that every citizen shall hold his life, liberty, 
property and immunities under the protection of 
the general duties which govern society. Every- 
thing which may pass under the form of an enact- 
ment is not, therefore, to be considered the law of 
the land. If this were so, acts of attainder, bills of 
pains and penalties, acts of confiscation, acts re- 
versing judgments, and acts directly transferring 
one man’s estate to another, legislative judgments, 
decrees and forfeitures, in all possible forms, 
would be the law of the land.” 

It was in Davidson v. New Orleans, also that 
Mr. Justice Miller pointed out the future course 
of judicial definition and application of the phrase 
“due process of law.” In the absence of a more 
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precise definition in the Constitution itself there 
was wisdom, he said, “in the ascertaining of the 
intent and application of such an important phrase 
of the federal constitution, by the gradual process 
of judicial inciusion and exclusion, as the cases 
presented for decision shall require, with the rea- 
soning on which such decisions may be founded.” 
Noteworthy monuments marking the boundary 
drawn by this process of exclusion and inclusion, 
as it has been plotted by the Court, are the opinions 
of Mr. Justice Matthews and Mr. Justice Moody 
in Hurtado v. California, 110 U. S. 516, and in 
Twining v. New Jersey, 211 U. S. 78, holding that 
due process was not limited to the due process of 
the settled usage of the past, but might include 
new methods of procedure unknown to the com- 
mon law, provided only that they be in harmoney 
with the accepted underlying principles of such 
procedure according to the traditions of the com- 
mon law, that is that they should be orderly and 
provide for reasonable notice and opportunity to 
be heard. 

It was thus determined that the constitutional 
requirement of due process did not bind us rigidly 
to any rule of the past and that the limitations of 
the amendment were consistent with the enlight- 
ened progress of the law. 

A notable step was taken under the Fourteenth 
Amendment in Munn v. Illinois, 94 U. S., 113, in 
upholding the legislative power to regulate rates of 
a business said to be “affected with a public use,” 
and resulted finally in the confirmation of the now 
firmly established legislative power to regulate the 
rates of all public utilities. An important limita- 
tion on the doctrine was that announced in Smyth 
v. Ames, 169 U. S. 466, that the Fourteenth Amend- 
ment forbids a rate which is confiscatory. The 
Court has thus been called on to solve one of the 
most difficult and perplexing of economic questions, 
what is the minimum limit of the rate of return to 
which the capital invested in a public utility may 
be restricted before the point of confiscation is 
reached and how shall that capital investment be 
ascertained ? 

In that and later cases it was pointed out that 
the value of invested capital could not be computed 
on the basis of unregulated earnings. To say what 
the investment value is and to separate it from con- 
siderations of an unregulated earning capacity and 
from the elements of business advantage and oppor- 
tunity conferred upon it by the franchise of the 
utility itself, constitute the great problem of con- 
stitutional rate-making, the correct solution of 
which is of incalculable importance to the future 
economic development of the nation. 

The interests of the individual guaranteed by 
the Fourteenth Amendment are subject, within 
certain limitations, incapable of a complete or com- 
prehensive definition, to the power of the state gov- 
ernment to protect the interests of its society as a 
whole. For want of a better generalization, we cal! 
this power to protect the social or community in- 
terest the police power. It is the course of mark 
ing out step by step the line which separates the 
boundary of the immunity of the individual from 
this controlling interest of the state, by the process 
of inclusion and exclusion which has given rise to 
the most perplexing questions and to wide differ- 
ences of opinion. These questions are none the less 
perplexing and differences emphatic, because with 



























































the social and economic changes which take place 
from generation to generation, that boundary line 
necessarily becomes a shifting one. 

All those restraints on the individual which 
have been found necessary in order to enable mod- 
ern men to get on together in civilized life or to 
conserve the health, morals and stability of modern 
communities, involve some impairment of the indi- 


vidual interest in liberty or property Che extent 
of that restraint necessarily varies time and in 
space. Restraints upon those rights which in 
primitive and sparsely settled communities might 
well be regarded as arbitrary and unreasonable, may 


be indispensable to the safety and orderly life of 


the modern city. 

The past fifty years have wrought extensive 
changes in the daily life of the individual and in 
the character of his contacts with his fellows. From 
a people devoted to agriculture, living for the most 
part in thinly settled communities, we have de- 
veloped into a great business and industrial civiliza- 
tion. In the course of this transformation there has 
been a shift| of population from country to city, 
giving rise to a new type of social and economic 
problem. Mass production in industry, new meth- 
ods of transportation and transmission of intelli- 
gence have raised problems quite unknown a gener- 
ation ago. Crowded traffic, congestion in cities, 
the necessity of restricting the use of the high- 
ways, abuses in particular classes of business, 
or in particular types of community which may be 
remedied, by regulation, are only examples of an 
infinite number of new situations which present 
almost daily to the Court the question, where does 
individual right to liberty and property end, and 
the community interest begin? 

As civilization becomes more complex and the 
tension of life in organized society increases, it is 
inevitable that such new problems should con- 
tinue to arise and that with changing conditions 
affecting community life there should be both in 
point of time and in space some shifting of the line 
which sets off the valid exercise of the police power 
from the immunity of the individual. Mr. Justice 





Sutherland, in speaking for the Court, when in 
Village of Euclid v. Ambler Realty Company, 272 
U. S. 365, it recently upheld a city zoning ordi- 
nance, said: (p. 336) 

“Building zone laws are of modern origin. 
hey began in this country about twenty-five years 
ago. Until recent years, urban life was compara- 
tively simple, but with the great increase and con- 
centration of population, problems have developed, 
and constantly are developing, which require, and 
will continue to require, additional restrictions in 
respect of the use and occupation of private lands 
in urban communities. Regulations, the wisdom, 
necessity and validity of which, as applied to ex- 
isting conditions are so apparent that they are now 
uniformly sustained, a century ago, or even half a 
century ago, probably would have been rejected as 
arbitrary and oppressive. Such regulations are 
sustained, under the complex conditions of our day, 
for reasons analogous to those which justify traffic 
regulations, which, before the advent of automobiles 
and rapid transit street railways, would have been 
condemned as fatally arbitrary and unreasonable. 
{nd in this there is no inconsistency, for while 
the meaning of constitutional guarantees never 
varies, the scope of their application must expand 



















































or contract to meet the new and different conditions 
which are constantly coming within the field of 
their operatior In a changing world, it is impos- 
sible that it should be otherwise. But although a 
legree of elasticity is thus imparted, not to the 

the application of constitutional 
principles, statutes and ordinances, which, after 
giving due weight to the new conditions, are found 


of 


+ ; 


meaning, but 


clearly not t ynnform to the Constitution, 
ourse, must fall. ... 

“A. regulatory zoning ordinance, which would 
be clearly valid as applied to great cities might 


ye clearly invalid as applied to rural communities 

, Thus the question whether the power exists 
to forbid the erection of a building of a particular 
kind or for a particular use, like the question 
whether a particular thing is a nuisance, is to be 
determined, not by an abstract consideration of the 
building or of the thing considered apart, but by 
considering it connection with the circumstances 
and the locality If the validity of the legis- 
lative classification for zoning purposes be fairly 
slative judgment must be allowed 


lebatable, the le 9 
to control.” 


It was to be expected that the application of a 
constitutional limitation so vaguely defined, to 
state action affecting all the varying situations 
which may arise in our present day civilization, 


rise to strong differences of opinion, 


would give 
aften resulting decisions by a divided court. 


These differences usually result, not from any dis- 
iyreement as to the nature of the formulas which 
have been developed by the Court in the applica- 
tion of the Fourteenth Amendment, but to differ- 
ences in the appreciation and appraisement of so- 


cial and economic conditions and of the relation to 
them of legislative action to which those formulas 
to be app! Chere is general agreement that 


reasonable legislative action is for- 

= . . ” 
nesses “affected with a public use 
Differences arise in 


arbitrary and ut 
bidden; that bus 
nay be regulated and so on. 
letermining whether particular legislation operates 
arbitrarily and unreasonably when applied to par- 
ticular situations, or whether a particular business 
is so affected with a public use as to be the sub- 
ject of regulation 


The character of these differences suggests the 


great importance, in applying the Fourteenth 
Ss . , ! . “8 
\mendment to cases as they arise, of the Courts 


being fully informed as to all phases of the particu- 
lar social conditions affected, the evils supposed to 
riginate in them, and the appropriateness of the 
particular remedy sought to be applied. Unfortu- 
nately, in briefing questions of this character it has 
een the disposition of the Bar very generally to 
be content with the elaboration of legal formulas 
ind the citation of authorities, without a painstak- 
ing examination of the fact situation which has 
viven rise to the constitutional question. ; 

Lawyers, who, in the presentation of a negli- 
gence case, would prove with meticulous care every 
fact surrounding the accident and injury, in this 
field too often go little beyond the challenged 
statute and the citation of authorities in sup- 
posedly analogous cases. The Court is thus often 
left to speculate as to the nature and extent of the 
social problems giving rise to the legislative prob- 
lem, or to discover them by its own researches. 
Intimate acquaintance with every aspect of the 
conditions which have given rise to the regulatory 


} 
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problems are infinitely more important to the Court 
than are the citation of authorities or the recital of 
bare formulas. 

The extent to which a particular abuse has been 
the subject of legislative investigation and legisla- 
tive action in other states or communities than the 
one immediately concerned, while not decisive of 
the constitutional question, are often of great im- 
portance in determining the nature of the question 
with which the legislature had to deal, and in de- 
termining what are appropriate methods of dealing 
with it. Often the Court has brought before it 
legislation of more or less local application, dealing 
with what are peculiarly local problems or, again, 
new questions growing out of entirely new situa- 
tions without any adequate presentation of the 
legislative history or analysis or explanation of the 
actual situation which produced it. 

It is true that the Court has often said that 
every presumption must be indulged in favor of the 
constitutionality of the legislative action. As is the 
case with other legal formulas this presumption 
may prove to be a prop which will save the plain- 
tiff’s case from collapse, but there is no safe or 
satisfactory reason for his discarding any available 
data which support presumption. 

These differences of opinion as to the scope 
of the police power in its application to particular 
social problems have revived in the last twenty- 
five years the discussion of earlier days, of the 
power of the Court to declare laws of the states and 
of Congress unconstitutional. | While the exercise 
of this power has been strongly challenged as 
judicial usurpation, the history of the judicial func- 
tion before the adoption of the Constitution, the 
language of the Constitution itself in’ Article VI 
and the long course of judicial decision, leave that 
question no longer debatable. ] Hence, much of the 
discussion has been addresSed to the question, 
whether the power should be limited and to sug- 
gested ways and means of limiting it. 

Whatever views one may cherish as to the 
methods by which constitutional government may 
be attained in those countries which are homogen- 
eous with respect to their local interests and local 
government, he cannot long reflect upon our own 
situation and our own history without realizing 
how impossible it would be to preserve the rights 
and automony of our governments, both state and 
national free from encroachment, each upon the 
other, without resort to the mediation of some im- 
partial body. 

When_it comes to limiting the power of the 
Court to declare laws unconstitutional, it is impor- 
tant to bear in mind that whatever limitations have 
been proposed upon the exercise of this power in 
the protection of the individual from the encroach- 
ments of government under the Fifth and the Four- 
teenth Amendments must likewise restrict the 
power of the Court to draw the line which marks 
the separation of the constitutional powers of the 
states from each other and from the powers of the 
federal government. 

The last fifty years of our constitutional 
history have shown a steadily increasing num- 
ber of contacts between the operations of 
State governments and those of the national 
government on the one hand and the activities 
of the several state governments on the other. 
One finds examples of the first in the exercise of 
the powers, both state and national, over com- 























































merce, intrastate and interstate; in the expansion 
of the federal police power within the territorial 
limits of the states; in the field of taxation wher- 
ever either government attempts to extend its tax- 
ing power so as to affect the instrumentalities of 
the other or enter the exclusive field of taxation 
of the other. We have seen, with increasing fre- 
quency, examples of these contacts between state 
governments in original suits, in which one state 
seeks the vindication of its sovereign rights as 
against the other in the only court competent to 
adjudicate them. Wherever these contacts between 
the two governments occur, it is inevitable that 
there should result from time to time real or ap 
parent conflicts of interest which give rise to con- 
flicting views of the constitutional rights and 
powers of the governments concerned. Govern 
mental action often taken through the agency of 
statutes may also be taken by the acts of officers 
whose powers and duties are defined by statutes 
It follows that when conflicting claims of govern 


mental right or power are brought to the Supreme 


Court for adjudication, they must of necessity be 


ed 


resolved in the great number of cases by passing 
on the constitutionality of some statute, state of 
federal. 

During the entire history of the Court and 
chiefly during the last fifty years, we have seen 
it at work, sitting as the impartial umpire to settle 
these controversies between sovereign govern- 
ments, and it has settled them sometimes by hold 
ing that the state, by passing a particular statute, 
has exceeded its power, and sometimes by holding 
that Congress, in its legislation, has exceeded the 
powers delegated to the national government 
Without this method for the peaceable settlement 
of these controversies upon their merits -here 
could be recourse only to the uncertainties of dip 
lomatic negotiations between the governments con 

t 


é 
] 


cerned or to force. 

It is a fact wortl ¥§ some comment that in 
the discussi the powers of the Court to de 
clare statutes u! nstitutional, we have been dis 
posed to leave entirel ut of account this indis 
pensable function of the Court as the arbiter be 


vernments, and we have taken 





tween soverel 
little thought of the effect on its exercise of that 
function, of the proposals which have been made 
for limiting its authority to declare statutes uncon- 
stitutional. Whether that power should be limited 
is a political question which I do not discuss, but 
in a gathering of lawyers, it is entirely appropriate 
that some consideration should be given to the ef- 
fect of the particular methods of limitation which 
have been suggested 

The devices proposed for setting limits upon 
the exercise of this power have been aimed at giv- 
ing to statutes a weight which they would other 
wise not possess in their competitive struggle with 
the provisions of the Constitution. They have 
been of two kinds. It has been suggested that a 
statute I 
tional objections if it were passed by the legisla- 
tive body twice. It has also been suggested that 
if a statute whose constitutionality was contested 
were upheld by the vote of a minority of two or 
three of the members of the Court it should be- 
come law, despite all constitutional objections. 
When any such device is applied to the function 
which the Court exercises as the arbiter between 
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the rival claims of governments or the sepa 
branches of the national government, the ques 
at once arises, shall it be applied « 





utes passed by Congress and to statutes passed 


state legislatures, or shall it be applied to only 
the acts of Congress’ If applicable only to 
it is apparent that the sovereign state and the 














+) 
Lit 


ually to stat 


tional government no longer stand on a plane 
] e ‘ 

equality in matters of constitutional rignt or 

munity, but the way ts opened for the gradual « 


tailmeat of the constitutional powers gran 





or reserved by one through the « ment of sta 
utes by the other which, whenever their constit 
tionality is assailed, have greater weight betor 
the Court than the Constitution itseli 

But if the device of the we ohted statute we 
to be applied both to the acts of Congress and 
state statutes in the field of the nflict rt powe 
of government under our dual tem, then ea 
would be given the opportunity to extend its ow 
constitutional power in particular fields at the e 
pense of the other, by the enactment of statute 
which, before the Supreme Cour must be give 
a weight greater than is given 1 ther forms « 
governmental actions or to the provisions of tl 
Constitution itself. 

But governments do not always exercise the 
sovereign powers through the enactment of sta 
utes. Under our system they may act with equa 
competency through the executive or the judicia 
power and such action, when it supported by the 
Constitution 1s as authoritative as 1f the govern 
ment spoke through legislation alone. The conse 
quence of these proposals therefore would be t 
give a weight and effect to the legislative acti 
which would not attach to other forms of govern 
mental action when it is assert that both ar 
sanctioned by the Constitut 

In a controversy between states, founded 
upon diverse claims of constitut il right, greate! 
weight must needs be given 1 the statut 
of one than to the executi action of the 
other, merely because governmental action in one 
case has found expression in a statute rather than 
through some other equally mpetent agency 

he same inequality between the different typ: 
of responsible governmental act ould occu! 
with respect to the three branches of the nationa 
government. Under such a scheme the executiy 
action of the President or the judicial action 
courts, each founded upon a claim of constitutiona 
right, would have less weight t the action of tl 
legislative branch. In practice the device of the 
weighted statutes could only operate to effect 
gradual transfer of constitutional powers from the 
executive and judicial branch: f the governme! 
to the legislative. 

[hese are but illustrations in somewhat el 
mentary fashion of the trutl t ler our sy 
tem of the distribution of « titut il power 
the power vested in one branch or agency of the 
government cannot be subtracted from one lit 
gant without adding to that of the other, and that 
giving artificial weight to one form of gover 
mental action wherever it comes into conflict wit 
the other forms, or with the Constitution itsel! 


can only result in an inevitable shifting of gover: 


mental powers as they have been distributed 
the Constitution. And that redistribution of po 


1 


would take place, not as the result of judicial 


by 
wer 
a 






























tion based on the provisions of the great document 
itself, but by increasing the power of one at the 
expense of the other by resort to its own legislative 
ction 

Phe gress of the Court to its present posi- 

icknowledged arbiter between conflict- 
ng cl governmental power is in itself an 
iterestins ipter of constitutional history. That 

has a ned to that position is not due alone to 
the fact that its great powers were conferred upon 

by a en Constitutior It is due quite as 
nuch t position which it early assumed and 
has a 1intained of independence from every 
external influence, and to thoroughness and fidel- 
ity in the performance of its judicial labors. 

W Court was organized it would have 

been easy for it to have fallen into a condition of 
dependenc the other great branches of the 
overnment. That such was not its fate is due to 
ts adl to the tra of independence of 
English American courts and the complete 
realizat f the fact that irrespective of whether 
it deal the rights of private litigants or the 
rights l 1 ers of governments, a court is not 
truly a t unless it acts with complete inde- 
ends 

If tit uld permit it would be interesting to 
refet epeated di ns of the Court in the 
past fift rs where, as in earlier periods, its ac- 
tion ha wn the complete detachment of its 
judges f ill external influences. Where the 
Court ha ivided, the divisions have not been 
along part r political lines, but have rested on 
more f ental differences of legal and politi- 
cal phil \nd so it may be said, with the 
support of its entire history, that the position of 
the Court as the controlling influence which holds 
each of the governments in our system and each 
branch of national government moving within 
its own orbit, with general acquiescence in the 
fairnes istice of its judgments, has been due 
more t steadfast adherence to the best tradi- 
tions le lence than to any other 
cause 

But throughout its history, judicial inde- 
pendence been the pole star by which the Court 
has shay t urse, a ] ligious industry and the 


exhaustive rutiny of the facts and law of each 
case have en the motive power behind its judg- 

e the Civil War that its 
ket me crowded with cases and that 


the g e country and expansion of all 
gove ictivities, both state and national, 
have st reased the pressure of work upon 
the judg: 

Very mote seem the days when the Court 
adjourne r lack of business and when the first 
Chief Justice resigned in order that he might find 
more active occupation as Governor of New York. 
[he Jurisdictional Act of May, 1925, limiting ap- 
peals and writs of error and enlarging the discre- 
tionary jurisdiction of the Court, was passed in the 


hope of relieving the pressure on the Court and 
up with its docket. Since its 


enabling it to catch uy 

enactment steady progress has been made. For the 
first time nany years there has been a progres- 
sive reduction in the number of cases awaiting ac- 
tion by the Court. In the October Term of 1927, 
which came to its close June, 1,049 cases were 
placed t locket, of which seventeen were orig- 
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inal causes. Of this total number, 859 were dis- 
posed of during the term. Of those 365 cases were 
on the merits and 492 were on petition for certiorari 

about 100 of which you may be surprised to learn 
were granted. In addition to the cases regularly 
appearing on the docket a large number of motions 
were heard and disposed of by the Court, as made. 
\t the close of the term there were only 190 cases 
on the docket, instead of 295 as at the close of 1926 
term, and of these 44 were applications for certi- 
orari, so that when the Court adjourned in June 
there were only 126 cases on the docket awaiting 
the disposition of the Court on their merits. There 
is now reasonable ground for the expectation that 
by the end of another term the Court may be able 
to hear cases on their merits as soon after they are 
docketed as counsel are prepared to present them. 

This is greatly to be desired, not that the Court 
may be relieved of a heavy burden of labor, but 
that it may be able to make better disposition of 
its time. ‘Time, which has hitherto been given to 
relatively unimportant matters, it is hoped may 
now be devoted to cases of far-reaching public im- 
portance. We ought not to be completely absorbed 
in the technique of the law. Who could listen to 
those inspiring addresses which we heard yester- 
day and for a moment suppose that law could exist 
and function separate and apart from science or 
from adequate understanding and appreciation of 
the significant facts of modern life which affect 
social right? The questions which come to us are 
rooted in history and in the social and economic 
development of the nation. To grasp their signifi- 
cance our study must be extended beyond the ex- 
amination of precedents and legal formulas, by 
reading and research in fields extra-legal, which 
nevertheless have an intimate relation to the genesis 
of the legal rules which we pronounce. If we attain 
that much to the desired end, it will be through the 
aid of the Jurisdictional Act of May, 1925, and by 
more faithful observance by lawyers of the rules 
regulating arguments and the preparation of briefs, 
and especially the preparation of applications for 
certiorari, which I commend to your thoughtful 
consideration. 

It may be of interest, and in some measure 
reassuring to members of the Bar, if I devote a few 
moments to describing how this grist of legal work 
is ground out week by week during the term. 
There has been no change in the method of work in 
the past fifty years and so far as I have been able 
to learn, the Court’s habits of work have under- 
gone little or no change from the beginning. I be- 
tray no secrets in describing them. In 1874, Mr. 
Justice Campbell, in his eulogy of Justice Curtain, 
and more recently former Justice Hughes, have 
described the daily work of the Court. 

Every Saturday the Court sits in Conference, 
meeting at noon, just when the call for golf is most 
alluring. At the sessions of the Court during the 
week the Judges have heard arguments in cases on 
the merits. The time of argument as you know is 
limited so as to make impracticable decision from 
the bench in most cases. During the spacious 
hours of leisure before the Court sits at twelve, 
and after it adjourns at half past four, the judges 
have had opportunity to examine the records 
in the argued and submitted cases, and to ex- 
amine the petitions and briefs upon current 
applications for certiorari. They have also re- 
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ceived and examined the papers in the miscel- 
laneous motions affecting the cases which have 
been docketed. On the day before the Conference 
each Judge receives a list giving the cases which 
will be taken up at the Conference, and the order 
in which they will be considered. This list usually 
includes every cause which is ready for final dis- 
position, including the cases argued the day before 
the Conference, and all pending motions and appli- 
cations for certiorari. 


At Conference each case is presented for dis 
cussion by the Chief Justice, usually by a brief 
statement of the facts, the questions of law in- 
volved and with such suggestions for their dis- 
position as he may think appropriate. No cases 
have been assigned to any particular judge in 
advance of the Conference. Each Justice is pre- 
pared to discuss the case at length and to give 
his views as to the proper solution of the ques- 
tions presented. In Mr. Justice Holmes’ pungent 
phrase, each must be ready to “recite” on the 
case. Each Judge is requested by the Chief Justice, 
in the order of seniority, to give his views and the 
conclusions which he has reached. The discus- 
sion is of the freest character and at its end, after 
full opportunity has been given for each member 
of the Court to be heard and for the asking and 
answering of questions, the vote is taken and re- 
corded in the reverse order of the discussion, the 
youngest, in point of service voting first. 


On the same evening, after the conclusion of 
the Conference, each member of the Court receives 
at his home a memorandum from the Chief Justice 
advising him of the assignment of cases for opinions. 
Opinions are written for the most part in recess, 
and as they are written they are printed and circu- 
lated among the justices, who make suggestions 
for their correction and revision. At the next suc- 
ceeding Conference these suggestions are brought 
before the full Conference and accepted or rejected 
as the case may be. On the following Monday the 
opinion is announced by the writer as the opinion 
of the Court. 


In the preparation of opinions it has been, from 
the beginning, the practice to state the case fully 
in the opinion. This practice gives a clarity and 
focus to the opinion not otherwise attainable and 
has added in no small degree to the prestige and 
influence of the Court. In recent years there has 
been a trend toward brevity and directness in the 
judicial style which, without sacrifice of the essen- 
tials of the opinions has, I believe, enhanced their 
value as expositions of legal science. 

In the first reported opinion of the Court 
Georgia v. Brailsford, 2 Dall. 402, 415, a dissenting 
opinion was written, a practice which has been con- 
tinued from time to time throughout the history 
of the Court. In the last fifty years there have been 
some notable instances of the dissenting opinion 
ultimately becoming the prevailing opinion of the 
Court. Notwithstanding the ideal of certainty in 
the law, the dissenting opinion is not without its 
value even though it never secures the adherence 
of a majority. One cannot trace the path of the 
law without becoming convinced that its course is 
very different from what it would have been if 
uninfluenced by the considered and powerful dis- 
sents of able judges. 


An interesting, and I am inclined believe 
important feature of Court’s method of doing its 
vork is that every decision, even of a motion, is a 
nine-judge decision. No one knows in advance of 
the vote and the assignment of the case the Chief 
Justice who will write the opinion. No judge, 


more than another, is expected to advise his asso 
ciates with respect to any case. 


The method of dealing with motion 1 appli 
cations for certiorari is in no wise different. The 
popular impression that the work of examining 





these applications is divided up among the 
is not true. Every motion and every petition, wit! 


papers supporting it, is examined by each Judge 
of the nine and he comes to conference with a 


1 


memorandum, often written out in 
embodying the results of his investig 1t10n of each 
application, 


Petitions for certiorari are granted 1 the 
affirmative vote of four of the nine Judges. T1 
part of the Court’s work is very riou \t 
the opening of the last term there were await 
ing’ disposition 228 applications for certiorari, wh cn 
had accumulated during the summer vacation. At 
the end of the first seven weeks of the term these 
applications had been taken up and disp sed of in 
addition to the current work of hearing and dis- 
posing of argued and submitted cases and the prep 
aration of opinion. 

Of course, so heavy a burden of work could 


howd . 
not have been disposed of in so briei a time i all 
the judges had not spent some of the summer in 
examining the accumulations of appl 


cations tor 


certiorari. Nor would such a continuous burden 
of work as I have described be supportable were 
it not for the very great skill of the more experi- 
enced Judges in reading records and getting quickly 
to the essential points in each case, nor, indeed, if 
it were not for the extraordinary and abiding inter- 


est which attends it. 


He would indeed be a rash prophet who would 


venture to predict the course of judicial decision in 
the next fifty years. Could we have a vision of the 
future social and economic development of Amer- 
ica, it would perhaps be possible to indicate with 
reasonable certainty the line along which it must 
proceed. But that vision is denied to us except 
dimly. From the history of the Court we know 


litions of 


that firm adherence to its established tradit1 

judicial independence and of performance of judicial 
duty with painstaking thoroughness and fidelity 
are the strongest assurance that it will meet and 
sustain the responsibility of the future. Often un- 


justly and unreasoningly attacked, those attacks 
have left no scar. The faithful performance of the 
ereat work of the Court day by day and year by 


year has won to it deserved confidence in its dis- 
interestedness and stability as an institt 
brought it to an undisputable triumph over hasty 
criticism and the dissatisfaction of the moment. 
Those who bear its responsibilities now and i 
the future will do well to ponder this 
fact and to recall as well that in the « 
long history the only wounds from w 
suffered have been those which, in the 
former Justice Hughes, were “self-inflicted.” 








his own hand, 
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HERE ca rdly be a more overwhelming honor at this point- endeavor to pass in review the main 

to fall to the lot of a humble practitioner of the current of our history with the purpose of a broader 

law in any part of the world than to be presented and deeper understanding of my subject, for a 
to, and invited t idress, a convention of the greatest national Constitution is not an isolated phenom- 
organized bo f lawyers that exists or indeed (I enon, appearing solitary in a void—like every other 
think I may fely say) has ever existed; and exists law, it has an explanatory context of history and 
not merely for the promotion of selfish or personal circumstance, a setting of time and place, a retro- 
interests or t ilgar getting of money, but for the spect and a prospect, without which it were but 
advancement of study and research in all the fields of an academic theory. But you, citizens of our great- 
legal learning, for the improvement of the law in legis- est friend among the nations, are familiar—you 
lation and administration, and for the enhancement of may perhaps be tempted wearily to say, only too 
the dignity of our great profession in the public serv- familiar—with the broad outlines of our story. I 
ices which it renders have no need, therefore, indeed it would be un- 

Called upon to make an address in the presence of gracious, to remind you of the struggle of the old 
the leaders of this great organization, and knowing race, whom for convenience without challenge to 
that I am s 1, not because of any special merit the ethnologists, we may call the Gael or the 
of my own, but because I hold from the people of Irishry, a struggle for bare life during many cen- 
my own belove untry the highest legal office in turies against a sequence of invasions, disposses- 
their gift, I ma e pardoned if, conscious of per- sions, plantations, and settlements, generally end- 
sonal inadequa am somewhat overcome by the ing in the absorption by the old race of the success- 
occasion (wl ; and must remain on my side sive new racial elements introduced into the island 
unique), and the audience which has here wel- Graecia capta ferum victorem cepit—one only re- 
comed me, an audience representing the most alert, sisting assimilation, the settlers in the North East 
the most crit ind the most creative minds at the corner, who have never wholly yielded to the bland- 
service of the y today. Pray accept my humble ishments of the Gael in whose territory they were 
offering of gratitude and appreciation and not mine planted but still turn to gore their political Minos- 


alone, for I syt« 
acknowledge their share in this great compliment. 
When I received through His Excellency the 
American Minister (Mr. Sterling)—whom we have 
been so happy to receive in Dublin,—your invitation 


for the Irish Bench and Bar who eye outside the land of their adoption. Nor do I 
need to tell you anything of that Parliament which 
after a chequered history wrested a short lived in- 
dependence in the year 1762, only to suffer annihi- 
lation by the Act of Union in 1800. That Parlia- 
ment was, however, even in the short spell of its 


to address this Convention and a request to name a 
subject of n n choosing, I felt that, rather than glory, a parliament of the colonists. Outside its 
offer you perhaps trite, perhaps stale, observations on walls lay the ancient race, to all appearance crushed 
some general legal topic or t pics, I would more appro- and hopeless. Nevertheless, the last chapter of 
priately avd more acceptably use my privilege by in- Irish History which ends with the Treaty of 1921, 
troducine to you as a legal subject of interest worthy began in the closing years of the eighteenth cen- 
of your consideration, the Constitution of the Irish tury. To measure the upward climb of which the 
Free State. which through me here today makes its Treaty is the culminant, one must look down the 
bow for the first time to the legal profession out- depths in which the people lay in those years 
side its 0. 2 shores. I propose, therefore, to tell you Anyone who cannot visualize the conditions of that 
something the racter and sources of our Consti- time will find the picture drawn by an impartial 
tution, I ope without imposing on your indulgence contemporary observer, the Englishman Arthur 
any burde i of unnecessary detail and without imping- Young, in his very readable “Tour in Ireland.” 
ing on th: qui f that fretful porcupine, party poli- Young, however, only observed the material con- 
tics. from whicl m of course excluded by the nature ditions. He knew nothing of the spiritual, intel- 
of my ofhve 1 lectual, cultural conditions which informed the 
If I were addressing another audience, I should minds and souls of the people and which, in Muns- 
ee : Meattiniia tate @ dee have been recently the subject of a fascinating 
a book “The Hidden Ireland” by Daniel Corkery. 


Association 
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Now it was in the last decade of the eighteenth 
century that the idea of a democratic government 
in the form of a Republic came into Ireland, came 
and took root and wove itself into the national life, 
giving concrete shape to the more advanced na- 
tional aspirations for more than a century to fol 
low. The gospel of democracy and of republican 
institutions was first proclaimed by the very able 
young Dublin lawyer, a Protestant like so many 
others of our patriot leaders, Theobald Wolf Tone 
the political direction of whose national ideals was 
derived from residence in America and in France 
He found a ready following among the Protestant 
Dissenters of Belfast, whose religious principles 
disposed them naturally to the ideals of equality 
and liberty. And so it was that the Society of 
the United Irishmen was founded in Belfast to pro 
mote “a brotherhood of affection, a communion of 
rights and a union of power amongst Irishmen of 
every religious persuasion, thereby to obtain a com 
plete reform of the Legislature, founded on the 
principles of civil, political and religious liberty 
In a short time it had become definitely a move 
ment to establish a republic by force of arms. If 
[ seem to dwell on this episode, the reason is that 
here we have the clue to the chapter which ends 
with the Treaty of 1921 

In the troubled century which followed the 
Act of Union, the Irishry then in such sorry plight, 
gradually, by sustained and passionate struggle 
along different lines of effort, emerged from the 
valley of despair, notwithstanding the crushing 
blow of the Famine. Step by step the ground was 
travelled; first, religious emancipation, the cen- 
tenary of which will be celebrated next year; then 
extensions of the vote; then the securing of ten 
ants in their holdings at fair rents, followed | 
the transfer to the occupying tenants and to the 
descendants of the evicted tenants of the owner 
ship of the soil of their fathers bought back through 
public machinery from the landlords, at first volun 
tarily, later compulsorily; disestablishment of the 
church of the minority ; extension of education with 
ultimately a University where Catholics might en- 
joy the fair fruits of a higher education without 
fear of repeating the sin of man’s first disobedience ; 
and finally the revival of the Irish language, the 
most marked symptom of re-awakened national 
consciousness and pride. These were the mile- 
stones on the course of the uprising of the Gaelic 
people, while the struggle was carried on in the 
political sphere along two apparently contradictory 
and irreconcilable lines, the one called constitu 
tional because always within the scope of the con 
stitution of the United Kingdom, the other the 
physical force movement, when flesh and blood re- 
volted against the weary tedium of disappointment 
of the constitutional efforts, as in the recurrent in- 
surrections of 1798, 1803, 1848, 1867, 1916, each 
of which once again set up the standard of inde 
pendent statehood under the guise of a republican 
formula. The formula, however, has not always 
signified quite the same thing. When Wolf Tone 
called the people to arms for the establishment of 
an Irish Republic in 1795, he quite definitely 
thought of a republic for Ireland in terms of the 
French Republic which had captured his sym- 
pathies and imagination. The leaders of the first 
half of the 19th century, almost certainly thought 
in terms of a republic on the American model. In 


the latter half of the 19th century, the idea of a 
republic had become amorphous and the republican 
formula signified in a more general way the ob 
jects of the struggle, that is to say, independence 
of foreign rule as a sovereign nation, self-govern 
ing by some system of government of a democrati 
type without adverting to any particular known 
form of republican institutions. It simply denoted 
Ireland as a sovereign state, or as a Roman might 
say “respublica,’ the term used in face the first 
seal of the Dail as the Latin equivalent of “Saorstat 
It was in the years following the death of Pat 
nell that the ground was prepared for the final 
effort which led to victory, but might have ended 
in the annihilation of the Gaelic people. The tide 
of Anglicization was definitely stemmed by the 
work of the Gaelic League. So far from the lan 
guage movement narrowing the outlook of the peo 
ple, it has had the opposite effect by breaking dowt 
the English insularity which gripped them as part 
of the conquest. The patient teaching of Arthur 
Grifith—(who may well be called father of his 
country )—which laid the foundations of a new de 
velopment of the national character in his insistent 
lesson of “Sinn Fein Amhain”—(“Ourselves alone’ ) 
the great influence of the school of Padraig 


; 


Pearse—the encouraging example of the revolution 
aries of North-East Ulster—all these factors con 
spired to the making of the rising generation of 
young manhood at last an efficient instrument of 
liberation, very different indeed from the small 
bands of men who rallied to the insurrectionary 
leaders of the earlier efforts during the century. 
The genius of Arthur Griffith brought the two 
streams of political effort, the “constitutional” and 


the separatist, into a single swelling tide. The 
parliamentary election of 1918 was used to sweep 
away the representation at Westminster. By a 


summons to all the elected representatives to as 
semble in Dublin, the first parliament and govern 
ment of Saorstat Eireann was constituted. Some 
of the elected persons refused the summons, par 
ticularly representatives of constituencies in North 
East Ulster, but the majority of the people’s elected 
representatives accepted (as they were elected to 
accept) the assembly in Dublin as a sovereign na 
tional assembly deriving its authority from the 
people. They met for the first time on the 21st 
January, 1919. They constituted themselves the 
First Dail Eireann or assembly of Ireland and 
drew up a very simple form of constitution, estab- 
lishing themselves as a single chamber Parliament, 
with elected ministers, for the making of laws and 
government of Ireland. The State which it was 
sought thus to establish, was called Saorstat 
na h-Eireann and it was commonly spoken of as 
“the Republic.” The assembly was reconstituted 
as the second Dail Eireann by reason of another 
general election in the year 1921, and again as the 
third Dail Eireann in the year 1922. It legislated 
by decree, established various ministries, set up 
courts of justice, and carried on diverse activities 
during the two and a half years of life and death 
struggle between the armed forces of the Saorstat 
and the armed forces of Great Britain until the 
llth July, 1921, when a truce was arranged for 
the purpose of attempting to negotiate a peace be- 
tween the countries. 

There followed an exchange notes between 
the political leaders in the two countries seeking 
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) arrive at a basis for a conference without antece- 
lent compromise. A formula was at length found 
under which it was agreed to send delegates into a 

mnference “with a view, as it was expressed, to 


iscertaininge how the association of Ireland with 
the community of Nations known as the British 
Empire may best be reconciled with Irish national 


ispirations.”’ delegates were elected by Dail 
Eireann to constitute the Irish Delegation. Each 
f them carri letter of authority under the hand 
ind seal of the then President of the Government 


f the Dail, wherein his commission to negotiate 
in agreement between the two nations was stated 
n the terms of the formula just quoted. 

The Delegates, after two anxious and arduous 


onths of conference, finally, on the 6th December, 
1921, signed the Treaty which inaugurated another 
hapter of Irish History 


It is a matter of passing comment that you 
ave had tw f the British signators as your 
guests of honor in recent years, Lord Birkenhead 
ind (last year) Lord Hewart 
Happily, it no part of my task to enter into 
the political history which followed upon the mak- 
ng of the Pact [I have set before myself only 
the lawyer’s interest, that is to say, to describe 
the legal stati and constitutional organization 
which have arisen upon the foundation of the 
lreaty. With that end in view, I propose to 
urvey the Constitution from the two natural points 
f view, the one external or international, the im 
mediate and d t result of the Agreement for a 
[reaty signed by the respective delegations on the 
6th December, 1921, and afterwards duly ratified 
as a Treaty between the two Nations, the other in- 
ternal or domestic, as Dail Eireann made it, sitting 
n constituent sembly 


The first { articles of the Treaty contain the 
terms of the agreement as to what may be called 
the external stitution” of the Irish Free State. 
By Article 1, Ireland agreed to enter the Commu- 
nity of Natio wn as the British Empire with 
the same cor itional status in that community 
f nations as the Dominion of Canada, the Com- 
monwealth of Australia, the Dominion of New Zea- 
land, and the of South Africa. 

We may pause for a moment to contemplate 
the remarkable historical fact that the Treaty which 
vas a culminating event in the long and passion- 
ite struggle Ireland towards freedom, was also 
a culminating int in the peaceful evolution of 
principal colonies of the British Empire in the 
same direction w described as it is in the Treaty 
yf 1921 alternatively as a “Community of Nations” 
or “Commonwealth of Nations.” It is not very 
long since statesmen in Britain sought to direct 
the development of the British Empire along a 
lifferent course, that of imperial federation. Some 
thirty-three y¢ ago, the celebrated Colonial Sec- 
retary, Joseph Chamberlain, was looking and lead- 
ing hopefully towards that goal. “I am told on 
every hand” he said, “that Imperial Federation is 
a vain and empty dream. I will not contest that 
judgment, but I will say this: that that man must 
be blind, indeed, who does not see that it is a 
lream which has vividly impressed itself on the 
mind of the English-speaking race, and who does 
not admit that dreams of that kind, which have 
so powerful an influence upon the imagination of 
men, have somehow or other an unaccountable 
vay of being realized in their own time. . . . I 


~ 


think myself that the spirit of the time is, at all 
events, in the direction of such a movement.” But 
he misread, perhaps deliberately, the spirit of the 
time in what were then still called “the Colonies,” 
and he miscalculated the force of the movement in 
the opposite direction afterwards greatly strength- 
ened by the South African people, of whose advent 
within the British Empire he was not wholly in- 
nocent. Imperial Federation has definitely passed 
out of the realm of dreams which impress even 
imperially minded statesmen. So far away have 
they travelled from that policy that even the name 
of “Colonial Secretary” and “Colonial Office” have 
been changed and the “Dominions” as they are now 
called, are acknowledged members of a great as- 
sociation of sovereign nations. The first interna- 
tional announcement of the recognition of that 
position was made when the Treaty of Versailles 
was signed separately on behalf of each of the 
British Dominions. The recognition of the several 
Dominions as International beings was carried a 
step further by their admission as separate indi 
vidual members of the League of Nations. The 
old idea of “Empire,” a conception to which Ireland 
could never be reconciled, was thus sloughed off 
by the Dominions, and the notion of “Empire” as 
limited to the relation of Great Britain with her 
Crown Colonies and direct dependencies clarified 
itself. Much greater definition of the position was 
reached at a conference in London in the year 1926, 
a definition to a great extent due, I believe, to the 
penetrating and forceful mind of the late Mr. Kevin 
O’Higgins. I venture to quote one or two passages 
from the report which is signed by Lord Balfour, 
of the Inter-Imperial relations committee of the 
Conference, a document which must be of great 
interest to international lawyers. Referring to what 
the Committee calls “the group of self-governing 
communities composed of Great Britain and the 
Dominions,” the Committee says as follows: 
“Their position and mutual relation may be readily defined. 
They are autonomous communities within the British Empire, 
equal in status, in no way subordinate one to another in any 
aspect of their domestic or external affairs, though united by 
a common allegiance to the Crown and freely associated as 
members of the British Commonwealth of nations.” 

The Committee goes on to say—‘The rapid 
evolution of the oversea Dominions during the last 
fifty years has involved many complicated adjust- 
ments of old political machinery to changing con- 
ditions. The tendency towards equality of status 
was both right and inevitable. Geographical and 
other conditions made this impossible of attainment 
by the way of federation. The only alternative was 
by the way of autonomy, and along this road it 
has been steadily sought. Every self-governing 
member of the Empire is now the master of its 
destiny. In fact, if not always in form, it is sub 
ject to no compulsion whatever.” That sentence 
marks the disappearance of the last vestige of the 
dream of Joseph Chamberlain of a federal or other 
form of Imperial Government, superior to the gov- 
ernments of the several Dominions. It marks a 
political evolution to which one may apply the 
lines of W. H. Mallock: 

“No single thing abides; but all things flow. 
Fragment to fragment clings—the things thus 
grow 
Until we know and name them. By degrees 
They melt, and are no more the things we know.” 
Lucretius on Life & Death ITI. 
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of their several gov 
the Conference 


enunciated with the authority 
ernments. The members of 


examined the application of that theory to divers 


special problems, as, for instance, its effects upon 
international treaties negotiated and concluded by 
any country, with one of the members of the Com 
munity of Nations, a matter of more than passing 
interest at this moment when the noblest pact the 
world has known is proposed by this great coun- 
try of yours for the acceptance of the peoples 

my people, thank God, among them. This is not 
the occasion to follow out the ramifications in de- 
tail of the political theory contained in the pas- 
sages quoted. I cite them as an authentic inter- 
pretation of a statement made by Mr. Lloyd George 
as head of the British Delegation in a letter which 
he wrote to Mr. Arthur Griffith a few days after 
the signing of the Treaty (13th December, 1921) 
He said—“It is our desire that Ireland shall rank 
as co-equal with the other nations of the Common 

wealth,” and he added that in order to mark that 
position the British Government would support the 


admission of the Irish Free State to the League 
of Nations on terms of equality with the othe: 


nations. 

You will ask then, comes it, if the Irish 
Free State has entered the British Commonwealth 
of Nations as a co-equal mé¢ that 
tion, that Irish publicists, supporters of the Treaty, 
are sometimes found asserting that Ireland is not a 
The explanation is not far to seek and 
is very important for a nplete understanding 
of the difficulties which followed the Treaty. The 
idea which it is intended to convey by the sta‘? 
ments in question would be better expressed by 
saying that “Ireland is not a colony.” What they 
mean is that the people which has acceded to the 
British Commonwealth of Nations under the style 
of “Saorstat Eireanns” or “The Irish Free State” 
is not one of the British colonies which in com 
paratively later times have gone forth to occupy ina 
the name of their mother country some of the then 
still virgin of the earth, propagated, 
welded themselves into new political communities 
and evolved new political identities, and 
grew to Dominion stature within modern historical 
memory. The insurrection or series of insurrec- 
tions which preceded the Treaty was insurrection 
of the ancient Irish people emerged but lately as 
I have reminded you from a state of helotry , the 


he WwW 


mbet of associa 


Dominion. 
com 


expanses 


which 


still living historic Irish nation, which, however 
lowly the condition into which it had fallen fot 
a time, never wholly lost consciousness of its na 


ft its history and tradi 
in one of his 
' 


tional identity and right 
tions. Mr. Lloyd 
moments sh delegates that they 
represented not a colony nor an isolated tribe, but 
a mother country, whose flesh and blood had gone 
forth and mingled and made other countries her 
kin. Ireland is not a British colony but an ancient 
nation, which has entered into the British Commu- 
nity of Nations, clothed with the constitutional 
status and equality of a Dominion member of that 
community, in pursuance a pact of peace and 
triendship for the endin l enmity 


George brilliant 


put it to the Ir 


g of an age-long 


The two passages which I have quoted from 
the Report state in comprehensive manner the po- 
litical theory of the association of the Dominions 


also 
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Now here you have the explanation of mucl! 
of the trouble Ireland which 1 must { 
quite beyond understanding \ er Britis} 
colonists have gone and settled l t] found 
tions of new nati ns, they have carri« th the 
British tradit British instituti ritish con 
Stitutional the and, above t In i 
Common La and these wer ’ 

M hich they han on to the Domi: that spr: “ 
trom their loins Ireland, howe he thine 
were for centurie the possession ; 
cendancy and no roots in ft} heart f the 
Irish people who had their own tra S l their 
own laws which they were forbidden to ¢ hile 
denied at the same time the by nefit of the ailie 
institutions That tradition of hostility «xu rae 4 
even the later tj when British Law extended 
through the whole country. And T ’ ust ke a 
membered that if we mean by “C; : I _ - 
tomary unwritten law only, that la h h s the 
product of the lives and hal ettled 
practice of a community and. the their nat- 
ural law, so to speak, English ¢ La " 
never “Common Law” jn that ; the 
Irishry. Here have the clue te 
recognize in constitutional] matte: f “ 
which the English legal genius | le tl . 
tor the growth and development ( a 
Law Fictions to the doine t itional 
acts by the Cri acts which are t th a 
not in name done by ministries which ar re pon- 
sible for such acts to Parliament t re dil 
acceptable to peop who have I ‘ : t Fs 
the evolution of the reality under of tl - fie 
tion and who, therefore. insist that I ust 
be the reality, and the reality only ete Chis 
was one of the fundamental diffi ul tainlae 
general acceptance for the constit tl m : 
involved in the Treaty of 1921. a diff ulty hic 
allowance was not made by mat | ht aa 
others because they did not wu tand it ‘“< 
. Che limitations upon sovereignt the Aus 
tinian sense resulting from the Tre e ve few 
if indeed there can really be said to be any, since 
such as they are. they bind by a; ent be mt an 
the two countries under the Tre I the 
Treaty and the egislation in I l ! ent 
ing the Treaty and from no ot} ir t] de 
rive their authority. 

The principal of these limitat s that whicl 
requires the external form commo In iber 
of the British Community of Nat s, that is to 
say the Crown as the mouthpiec: e Executive 
he British Crown as an executive organ has lone 
ceased to be a personal realit Great Britain. 
In more recent times it has als t the reality 
which it had at one time as th of Downing 
Street exercising control over 1 iffairs of the 


great Domini 


ons 


io not, 


relations with the Crown depe 


tion to the 
impersonal form, 
throug! which 
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to speak only 
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ernor General, has been recog- 
representing the British Gov- 
ns and arrangements have 


jinting quasi-diplomatic com- 
sent the G rnment of Great 
i the Crown, the 


est ‘ 
Ww appointed on the advice 

nent The present Gov- 

the Irish Free State is a distin- 
minat by and appointed on 
Irish Executive Government in 
e aspect of the Crown “Hept- 

t now call it, is well illustrated 
card to international negotia- 

At the Naval Conference at 

26, the plenipotentiaries of Great 
powers limited territorially to 
Northern Ireland. The Irish 


plenipotentiaries 
ce armed with full pow- 
ially to the Irish Free State. 
ies carried full pow- 
ially and according 


that time, they signed to 
Empire Now when the 

j behalf any Dominion, 
eparate and independent advice 


¢ nent of that Dominion, 
exchange of views between the 
us Dominions interested, 
lution of sovereign 
ntinues on the 
’ operation in the 
interest and mutual help 
nd economics and the arts of 
fF causes of friction 
act detrimentally on other 
nmonwealth of Nations 
to which I have 


of harbor and other facili 

es. But, as was pointed out 

ge in the letter from which I 

written to Mr. Griffith on the 

21, such provision could not af- 

inasmuch as it is granted by 

the two countries parties to 

, this particular head of the 

on to lose most of its im- 

y of the multilateral treaty 

rreat gift of the United States 
" Nat - 

e of the Crown remains exer- 

dvice of the Dominion Gov- 


to the appeal commonly called 


: un theoretically an 
Council. In the Irish Free 

a t f right. It can 

1 leave of the Crown ad- 
Committee the Privy Coun- 
seemly for me, who am Presi- 
t of appeal in the Free State, 
tion of su further appeal. I 
it constitutional usage has 
which special leave to appeal 
be rT unted Types of 

rT se important ques- 

e affe large numbers of 
vhere the legal principle in 

t ther D ions and is not 
tter the particular Domin- 
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ion in whose forum the case arose nor a question 
limited to the actual litigation inter partes. An il- 
luminating summary of the rules governing the 
granting of special leave to appeal as regards the 
Free State will be found in the reported opinion of 
Lord Haldane uttered in June, 1923, on the occa- 


sion of the first 
the Free State. 

These then were the principal constitutional 
limitations derived from the Treaty. Two other 
limitations were of a different character. In the 
first place, there was the honorable obligation se- 
cured by the pledges of the leaders of the Insur 
rection that the rights of religious and political 
minorities would be protected. It was generally 
understood that the promised protection would take 
the form of applying the system of proportional 
representation by the single transferable vote to 
parliamentary elections. This and other safeguards, 
particularly in the constitution of the Senate, were 
in fact duly provided and have been acknowledged 
a due fulfilment of the pledges given. 

Finally, there was the obligation in respect of 
Northern Ireland, that is to say the six North East- 
ern counties of the Province of Ulster in which 
the British parliament had set up a subordinate 
provincial legislature of very limited powers. The 
scheme of the Treaty was that the whole of Ire- 
land was comprised in the Dominion of the Irish 
Free State, the six North Eastern counties cominy 
in with their provincial parliament for local affairs, 
but having at the same time full representation in 
the Free State parliament to which the provincial 
parliament would be subordinate. The six counties 
were by agreement in the Treaty given the right 
to go out of the jurisdiction of the Free State par- 
liament and subordinate their parliament to the 
parliament at Westminster and they in fact took 
this course, not permanently as every Irishman in 
his heart hopes and prays, nay, in all sincerity 
believes 

So far of the elements of the constitutional 
position of the Free State to be traced through the 
Treaty agreement. Perhaps I have dwelt over 
long upon this which I have ventured to call the 
international aspect of our constitution, but you 
will I feel sure indulge the natural desire of the 
lawyer of the young state that her new place in 
the world should be fully manifested to, and un 
derstood by, those who can best appraise it, so 
that she may put her full weight, such as it is seen 
to be, in the struggle towards all worthy ends in 
the life of the family of nations. 

The two-fold aspect of the Constitutional posi- 
tion is exhibited in the oath prescribed by Article 4 
of the Treaty to be taken by members of the parlia- 
ment of the Irish Free State, an oath which is a 
complete departure from the oath of allegiance re- 
quired of members of the parliaments of the other 
Dominions. The oath is as follows: 

ee do solemnly swear true faith and alle 
giance to the Constitution of the Irish Free State as by law 
established and that I will be faithful to H. M. King George V. 
his heirs and successors by law, in virtue of the common 
citizenship of Ireland with Great Britain and her adherence 
to and membership of a group of nations forming the Brit- 
ish Commonwealth of Nations.” 

I must now try to tell you in as short a com- 
pass as possible something though not everything 
of our domestic constitution which I believe has 
many features of general interest. 
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In the first place I should tell you of the proc 
ess by which the constitution was brought into be- 
ing. The Treaty was signed on the 6th of Decem- 
ber, 1921. The first three weeks of the new year 
saw it approved by resolutions of approval passed 
in both houses of the British Parliament, in Dail 
Eireann, and in a convention of the persons elected 
to sit in the abortive provincial parliament of 
“Southern Ireland,” which the British Government 
had attempted to set up in the Year 1920, but which 
never lived or functioned. Immediately upon com 
pletion of these acts of approval, the Provisional 
Government which had taken over the reins of ad- 
ministration, summoned together seven persons 
whom it had selected to form a Committee to pre- 
pare a draft of a constitution for consideration by 
the Provisional Government with a view to its sub- 
mission to the Dail as a Constituent Assembly. 





HON. HUGH KENNEDY 
Chief Justice of the Supreme Court of the Irish Free 


Of the seven, three 
were members of the 
Irish Bar in actual prac 
tice, and of the three one 
who is by birth an Amer 
ican citizen, also held tl 
chair of Roman and In 
ternational Law in the 
National University 
Ireland. Another mem 
ber of the committ 
a literary man of 
erable attainments wh 


se Was 
| 


a & 
~~ 
Sf 


had been closely ass 
ciated with the active 
side of the Insurrectio1 
especially with the early 
gun-running exploits. At 
other of the draftsme: 
was a man whose family 
had been intimately asso 
ciated with eve 
the insurrection and wh 
had himself attained an 


ry phase ot 


eminent position as an ad 
ministrator in the Britis] 
Civil Service ibroad An 
other was a member of 
the Society of Friends 
who had luring the 
dark years preceding the 
Treaty, acted as a con 
necting link for the pur 
poses of the unforgettable 
humanitarian services 

from the 
charity ot 


which flowed 
big-hearted 
this great country to the 
suffering dependents of 
those engaged in the 
struggle for liberty. This 
ho is a mer 
chant, a member of an old 
and respected firm in the 
City of Dublin, had made 


gentleman, w 


an intensive study of and 
a 2 = Was deeply interested in 
constitutional questions. 
The seventh member ot 
the committee was a pro- 
fessor at the University 
College in Cork, a man of 
brilliant and varied attainments and a _ serious 
student of political science. These were the mem 
bers appointed by the Provisional Government to 
constitute the committee, but the advice of other 
persons was taken freely by the committee from 
time to time as occasion required 

The first meeting of the committee was held on 
the 24th of January, 1922, in response to the sum 
mons of Mr. Michael Collins as Chairman of the 
Provisional Government and chairman of the com- 
mittee (his place was taken at subsequent meet- 
ings by an acting chairman). Mr. Arthur Griffith 
as President of the Dail Eireann attended with Mr. 
Collins for the purpose of charging the committee 
with their task. Michael Collins as spokesman 
gave to the committee its commission and instruc- 
tions in words vibrating with the compressed vigour 
of the man of action and leader of men that he was. 
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Having referred to the Treaty, the starting point 
yf their work, he went on: “You are not to be 
bound up by legal formalities but to put up a con- 
stitution of a Free State and then bring it to the 
Provisional Government who will fight for the carry- 


ing of it through. “It is a question of status and,” 
he said, “we nt definitely to define and p-oduce 
a free democratic constitution. You are to bear 


‘ 
} 


in mind not the legalities of the past but the prac- 


ticabilities of the future.” Two other instructions 
vere given to the committee. They were told that 
the terms of the pledges given to the minorities as 


to securing fair play for them in the new State were 
regarded as creating an honorable obligation to 
adopt a bi-cameral form of legislature though it 
should be of a democratic type. 

The other and final instruction placed a very 
heavy burde the committee. It was that the 
Provisional Government required the draft consti- 
tution to be ready in one month. 

With these instructions and no other restric- 


tions save only the constitutional limitations flow- 
ing from the Treaty agreements, which I have al- 
ready explained, and with a free hand in all other 
respects, the committee set to work, and, after a 
nonth of strenuous labour, they delivered a first 
lraft of the osals to the Chairman of the Pro- 
isional Government on the 25th of February, 1922, 
ind a few iys later, some alternative proposals 
lhe Government has not so far permitted the pub- 
lication of tl riginal drafts nor of the proceed- 
ngs of tl mmittee, and I do not wish to violate 
the confidence which still surrounds these matters 
but there are some points which reveal themselves 
the docu: nts available to the public for study, 
particularly the draft as submitted to the Dail, and 
the constitut ! sit en erged the form of a leg- 
slative act 
The P ynnal Government having examined 


ind considered the materials presented by the Con- 
stitution Committee formulated a draft constitution 
for acceptance by the Dail sitting as a constituent 
issembly. The draft was presented with the assur- 
ince that the British Government had expressed 
itself as « that the draft did not depart from 
the terms of the Treaty. Certain clauses relating 
to the constitutional position of the Crown as I 
ive alread lescribed it, were indicated as con- 
of the Treaty requirements. In no 

British Government seek to inter- 
locument or to lead the Constituent 
Assembly 1ddition to the Treaty clauses, the 
Provisional Government indicated certain other 
clauses as representing the gist of its agreement 
with the Southern Unionist minority for the se- 
curity of that element of the population. These 
vere principally the adoption of the principle of 
proportional representation in the election of both 


taining the g 
respect did th 
fere with the 


Houses, and the selection of portion of the Senate 
by nominat to be gradually replaced by popular 
election in the whole country as a single constitu- 
ency, and clauses prescribing the period of delay 
which the Senate might impose on legislation other 
than money bills, with a right to demand a refer- 
endum 


The draft so proposed was fully debated in the 
Dail and with some alterations was passed on the 
25th of October, 1922. It was subsequently as 
passed by the Dail “recognised” for British pur- 
poses, by an Act of the British Parliament, and 


came into full operation as the Constitution of the 
Irish Free State on the 6th of December, 1922. The 
optimism which inspired Michael Collins to require 
the committee to produce a draft constitution 
within a month was blighted by the outbreak of 
Civil War, which in fact continued until the Spring 
or Summer of 1923. 

I do not propose to enter upon a detailed anal 
ysis of the Constitution. I have already made 
heavy demands on your very courteous patience 
and I venture to hope that I may have interested 
some of you sufficiently to induce you to go to the 
document itself to fill out the gaps which I must of 
necessity leave in this attempt to give a summary 
view of the character of the instrument and its 
sources. But there are one or two features to 
which I will refer briefly. 

In the first place you will observe the freedom 
with which the constitution makers engaged them 
selves on their appointed task. They did not sim 
ply turn to any of the existing Dominion constitu- 
tions to find a ready model. They knew that these 
had by constitutional usage and practice in a mo- 
bile world outgrown the letter of the various instru- 
ments in which they were originally framed. But 
the framers of our constitution were conscious of 
the much more important fact that special condi 
tions in Ireland required special treatment, as for 
instance the matter upon which I have already 
dwelt, the circumstances that Ireland was entering 
into the British Community of Nations not as a 
grown up British colony but as an ancient Nation, 
a mother country, a missioner country, a country 
with a language and literature and culture, a his 
tory and traditions, a common law, a racial iden 
tity, a consciousness of nationhood all her own, 
now taking her place as of ancient right in the fam 
ily of Nations. Hence the draftsmen did not feel 
that they must bend their instrument to any colo 
nial model. But while thus approaching their task 
with a free hand, they explored thoroughly for con- 
structive suggestion and advice applicable to our 
conditions, many constitutions, of which a valuable 
collection was made for their use 

An examination of the resulting document will 
show that it was most influenced by the written 
constitution of the United States, of Germany (i. e 
the new German constitution) and of Switzerland, 
as well as by that body of principles which make 
up the unwritten constitution of Great Britain. One 
of the most notable features, the clauses relating 
to the executive, was in fact an adaptation of ideas 
borrowed from the Swiss System. 

History made it inevitable that in the forefront 
of the instrument, those doctrines which have come 
to be accepted as the great fundamental rights and 
liberties of the citizen should be stated as funda 
mental principles of this constitution. Hence, after 
a preamble acknowledging that all lawful authority 
comes from Gop to the people, there follows a 
declaration that all powers of government and all 
authority, legislative, executive and judicial, in Ire- 
land, are derived from the people of Ireland. Im- 
mediately there follows a declaration of equal citi- 
zenship for men and women, equal in privileges and 
in obligations, to which is added, by a subsequent 
clause, equal and universal franchise. We thus 
anticipated by some five years the grant of equal 
political status to women in Great Britain. Liberty 
of the person, with the right to protection of 
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Habeas Corpus, inviolability of the citizen’s dwell- 
ing, freedom of conscience, freedom for the expres- 
sion of opinion, the right of peaceful assembly and 
of forming associations and unions not opposed to 
public morality, the right to free elementary educa 
tion, the status of the Irish language as the national 
language, the national ownership of the natural 
resources of the country subject to existing private 
rights, all these principles receive guarantees as 
constitutional rights 
The Legislature in w 
exclusive power of making laws for the country, is 
called “the Oireachtas,” the title of an old Irish 
assembly, which was suppressed by an enactment 
of the time of the English Queen Elizabeth. The 
the Legislature are not delegated or 
powers. Its authority and powers 
sphere of Government and 


hich vested the sole and 


powers of 
enumerated 
extend over the whole 
legislation (for which statement there is corrobora 


tive British judicial opinion ) 

The principal legislative Chamber, the Cham 
ber of Deputies, which has all the financial power, 
is called “Dail Eireann,” and is elected by all the 
citizens of the State over twenty-one years of age, 
without distinction of sex. The second chamber, 


called “the Seanad,” or “Senate,” whose principal 


function is delay and revisior f legislation, with 
power also to initiate legislatior originally con 
ceived, was to be elected as to one-fourth of its 


membership every three years 
the age of thirty years without distinction of sex 
The membership of the Dail is on a basis 
member for every thirty thousand of population 
The membership of is fixed at sixty 
The constitution of the Senate however, at the 
moment the subject of reconsideration and amend 
ment in the Oireachtas, and the Bills for this pur- 
pose have aroused much controversy 

The drafting committee having decided on uni 
versal franchise and on the application of the prin 
ciples of proportional representation to all parlia 
mentary elections, anticipated that the result would 
be the representation of a number of political 
parties, some of them small in membership, in the 
Dail, rather than the creation of 2 two-party system 
as in England. They considered the instability of 
government which has resulted from the existenc: 
of numerous parties in some countries where such 
a state of affairs prevails. They also felt that there 
were a number of persons in the Free state who 
while unwilling to be associated with any possibl 
government in executive matters or on the big 
political issues, such as the would still be 
willing to co-operate in the economic reconstruction 
of the country, in education, and in other affairs of 
National regeneration. It was here they found help 


all citizens over 


of one 


in the study of the Swiss system, and the Executive 
originally proposed, but since modified in detail, 
was on these lines. The Ministers in charge of the 
great departments of state were not to exceed 
twelve in number. Of these a certain number, in 


cluding the President, Vice President and Ministe1 
for Finance, with such other as President of 
the Executive Council should nominate, would form 
the Executive Council which would be collectivels 
responsible to the Dail ould be, of course, 
a politically cohesive ¢ The remaining min 
istries were to be filled by direct individual nomina 
tion by the Dail operating through a committe: 
representative of a which the deputies 


the 





belonged. Each such minister was to be individ- 
ually responsible to the Dail for the administration 
of his Department and his failure to satisfy the Dail 
would not in any way affect the position of the 
Executive Council. It was hoped by this means to 
enlist the abilities and services of men who had no 
political party attachments or who would not 
operate with the political party in power in the 
Executive Council, in national work, such as for 
instance, Education or Agriculture, upon 
national policy might be possible without regard to 
party politics. This scheme was an experiment and 
it has not so far received a real trial because, per- 
haps under the stress of circumstances, all the min- 
istries have in fact been held by members of the 
party holding an actual majority in the Chamber. 
As I have mentioned, the Ministers who are 
to form the Executive Council are appointed on the 
nomination of the President of the Executive Coun 
cil (who is the Prime Minister), upon his electing 
which of the departments of State shall be held by 
members of the Executive Council (or “Executive 


CoO 


which a 


Ministers” as we call them), and which by Minis 
ters to be directly appointed by the Dail (or “non- 
executive Ministers,” as we call them). The method 


of appointment of the President of the Executive 
I 


Council (or prime minister) himself is one of the 


Ti 


nstitution 


most marked differences between our Constitut 
and the ordinary Dominion model. The President 
is not called upon by the representat the 
Crown to form a government, the Crown selecting 

f Our Constitu- 
shall 


ive ofr 


the individual who will be sent for 
tion provides that the President of the Council 
be appointed upon the nomination of the Dail so 
that what takes place in practice is that the name 
of a particular person, who, of course, represents a 
particular policy, is proposed to the Dail 
ately after a general election and a vote is taken 
upon his nomination to the office President, 
which is of course a vote of confidence in the 
for which he stands and upon that vote he stands 
or falls. The representative of the Crown is not 
given any room for choice in the matter of forming 


immedi- 


Ieee 
po icy 


a government as in the case of other Dom 
The Irish Free State has of course tl 

own armed forces, a power inherent in 
| 


to raise its 
the possession of authority over the whole sphere 


1e pe wer 


of government, but the Constitution provides that 
the exclusive right to regulate, raise and maintain 
such armed forces in its territory shall be vested 


in the parliament of the Free State and that every 


be subject to the control of the 
clause to the 


the prin- 


such force shall 


parliament. The Treaty contains a 
effect that for the purpose of maintair 


m<¢ 
bhi, 


ciple of the limitation of armaments, the military 
establishments in the Free State shall not exceed 
in size a proportion to the military establishments 


in Great Britain based on the ratio of the 

two countries 

question of armaments is a very 
the Constitution, which reads 


respective 
populations of the 
Allied with the 
important clause in 
as follows: 
Article 49.—‘‘Save in the case of actual invasion. 
Irish ‘Free State shall not mmitted to 
ictive participation’ in any war without the assent 


the be c 


of the Oireachtas.” 


and, lest 
about it, 


We set great store by that provi 


; 


there should be any misunderstanding ; 
when we applied to the League of Nations for 
admission as a member, we called special attention 





















Now iw 
he Const 

to e 
1dges to be 
shed under 


urts were ¢ 








ritten on the eve of the hearing 
a course which was inspired by 
the attitude of this Country to 
reasons for that attitude. 
s to the position of our Judiciary. 
provided that the judicial power 
sed and justice administered by 
yinted and in Courts to be estab- 
constitution. The contemplated 
shed by an act of the Oireachtas 
1924, and these Courts have been 
tments made as so provided. The 


ted for life subject to an age limit 


lence in the exercise of their func- 
their tenure and maintained by 


ty 


ter upon which I should say at 


rd, is the position of the six 


nties of the Province of Ulster, 
and unchanging grief elected to 
being) under the British parlia- 
s been made in the Constitution 
d towards which we look with 
m. Whenever that day comes, 
he lost counties to come into 
eir existing provincial parlia- 
ns (if such should be the agree- 
by full representation 
to cooperate in the 
whole or a reunited Ireland. 
yosed and enacted con- 
ling for the initiation of legis- 
the people and for the Referen- 
each case to be established 
ary legislation. It may be 





Auditorium in Which 
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assumed that the draftsmen did not introduce these 
two instruments of direct association of the sov- 
ereign people with the process of legislation with- 
out making such investigation as was possible into 
their actual working, particularly as to the referen- 
dum in the United States and in Switzerland, and 
satisfying themselves of their utility and practic- 


ability in our own conditions. No legislation, how- 
ever, has been introduced to supplement the consti- 
tutional provisions. On the contrary, when I left 
home for my visit to you, proposals for the removal 
of the enabling clauses from the Constitution were 
before the Oireachtas and were being so ardently 
debated as to remove them from the category of 
matters which I could properly discuss. 


I have, I fear, trespased too long upon your powers of 
endurance and I deeply appreciate the courtesy with which you 
have, in the midst of so big and interesting a programme as 
before you, dedicated an evening to the affairs of the old 
Nation which is a young State. I have endeavored to set 
before you a Constitution whose sovereign character is not 
marred by any “habit of obedience to Downing Street,” to 
quote the words of President Wilson in his book on “The 
State” when writing of the British Dominions as he knew them 
before their more recent development,—a Constitution whose 
democratic character is manifest if Gettysburg still speaks. Its 
sources I have traced for you in Irish history and Irish condi 
tions helped by the study of existing free democratic institu- 
t adapt the poet’s modest claim, it may be a poor 
thing, but it is all our own, and as such we assert its authority 
and claim upon our people. This boast at least we may make 
without fear of challenge, that under the institutions as we 
have made them there is no room for ascendancy of class or 
religion, and the upgrowing youth of our state will compete, 
with equality of opportunity, in a free country to whose serv 
ice they are now called to give of their best in conditions 
which realize what seemed the wild dreams of their fathers, 
conditions which end a feud of centuries and open up the 
economic and other possibilities which should flow from the 
reconcilement of historic enmity 


lies 


ons T< 


Public Meetings of Association Were Held 
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STRIKING AND SUCCESSFUL CELEBRATION OF 
ASSOCIATION’S SEMI-CENTENNIAL 


President Strawn’s Address Strikes the Semi-Centennial Note Maintained Throughout 


Meeting 


-Program More Varied Than Any Heretofore Presented—Distinguished 


Speakers Deliver Addresses of Unusual Interest and Significance—Pageant- 
Drama Showing Sealing of Magna Carta a Great Success—Associa- 


tion 


Takes Steps to Create Semi-Centennial Fund— Much 


Work of Importance Accomplished During Meeting— 
Exhibition of Rare Manuscripts and Books—Seat- 
tle and Washington Bars’ Unforgettable 
Hospitality 


ing at Seattle fully 
who wanted it to 
celebration of a 
the history of the 
is more varied than 
an annual meeting and 
will long be remem- 


entennial 


hopes 


and 


Seam i-( 


HE 


realized 


be a 
unique 


great and 
he program 


+h 
1c 


hntting impressive 


occasion in 
\ssociation 
any heretofore prepared fot 
it embraced novel features tha 
bered. The attendance under the 
record established at the Denver meeting. When 
the geogr al location of Seattle is considered, 
it is plai so large registration was very 
significant an unusually widespread interest. 
Che local arrangements that could be de- 
sired, and eloquent to the enthus- 
iastic and labors the local committee. 
The imn Audi in which the pub- 
lic meeting held mderfully adapted 
to the pur Its completion in time for the 
meeting furnished a striking example of Seattle en- 
terprise and ability to meet almost any situation. 
President Strawn’s address at the first session 
struck the » which was main- 
tained tht He spoke on 
“Fifty Years and summarized 
and more important 
changes in substantive made necessary to 
meet the ind changing conditions of the mod- 
ern era program at the following session not 
only furnis brief resumés of progress in other 
professional fields but also bore striking witness to 
of the bar as to its 
and responsibilities. The four ad- 
listinguished representatives of the 
Engineering, Education and Theol- 
ogy were teresting and informative and con- 
tained material of permanent value. The resolu- 
tion of thanks adopted by the Association, on mo- 
tion Hon. J. Weston Allen of the Executive 
Committee, was no mere formal gesture, but the 
expression a genuine appreciation of the great 
part which Mr. Jewett, Dr. Finley, Dr. Davis and 
Dr. Pusey the Semi-Centennial 
Meeting a success 
The add: 
Justice of the 


; 
if 


was only a few 
al | 


tnat a 


Li 
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ef 
1e1 1Vvic toriul! 
were was 
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Semii-Centennial n 
ghout the 
Progress 
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in | 
commente on some 1e€ 
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t 1d 
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t 
Fe 
enlarging views 
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constal 


the 
relationships 


dresses by 


t 


ns 


professk 
of 


ic 


ess of Hon. Hugh Kennedy, Chief 
Irish Free State, was one of the high 
lights of the program. It was on “The Character 
and Sources of the Constitution of the Irish Free 
State.” He showed how it had grown out of the 
needs and of the people and how for 
hat reas essential element of sta- 


aspirations 


ntained at 


n 
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bility. His address was, as he stated, the first of- 
ficial introduction of that important instrument to 
the American Bar, and no one should miss reading 
his very interesting exposition of it in both its in 
ternational and domestic character. As one list- 
ened to him, one got a glimpse of what we may 
call the other Irish Free State—not the one that 
is represented in occasional and fragmentary news- 
paper dispatches about official activities, but the 
Free State whose people have at last molded their 
governmental environment to suit their own feel 
ings and have thus released powerful stores of 
patient energy and enthusiasm for the working out 
of economic and social problems. 

Associate Justice Harlan F. Stone’s address 
on “Fifty Years of the Work of the United States 
Supreme Court” recalled some of the more signifi- 
cant developments in the history of the court dur- 
ing this period. The presence of a member of the 
highest judicial tribunal in the land was in itself 
a notable evidence of the importance of the Semi- 
Centennial Meeting. His address will remain as a 
permanent testimony to the unusually high char- 
acter of the program. It is printed in full in an- 
other part of this issue. In view of comparatively 
recent events in the political and congressional 
world, his analysis of the effects of certain devices 
proposed for setting limits on the power of the 
United States Supreme Court to declare statutes 
unconstitutional will be found of unusual interest. 
Certainly everyone of his hearers found himself 
in full accord, with Justice Stone’s concluding 
words that while no one could venture to predict 
the course of judicial decision in the next fifty 
years, still “from the history of the Court we know 
that firm adherence to its established traditions of 
judicial independence and of performance of ju- 
dicial duty with painstaking thoroughness and 
fidelity is the strongest assurance that it will meet 
and sustain the responsibility of the future.” 

“Magna Carta: A Pageant Drama,” was pre- 
sented at the conclusion of Justice Stone’ address. 
It had been prepared under the direction of the 
Pageant Committee of the Association, composed 
of Mr. James Grafton Rogers, Chairman; Mr. J. 
Weston Allen and President Silas H. Strawn, ex 
officio, and it was staged with the active co-opera- 
tion of the Pageant Committee of the Seattle Bar 
Association: Mr. Alfred J. Schweppe, Chairman ; 
Mr. Loren Grinstead and Mr. Glenn J. Fairbrook. 
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The text was written by Mr. Thomas Wood Stev- 
ens, of Chicago, a gentleman of wide experience in 
the preparation and production of dramas and pa 
severest exami 
complete histori- 
ncluded his work. 
und no one who 


+ thea 


geants, and was subjected to the 
nation by legal scholars to insut 
cal accuracy before the author c: 
Mr. Whitford Kane ‘ 
attended one of the rehearsals could have the slight- 
est doubt as to the great importance of his work in 
making the pageant a complete He was 
assisted by Mr. Albert Lovejoy, Associate Director 
of the Department of Dramatic Art, University of 
Washington, John Conway, Technical Director of 
that Department, Miss Elsie Mattison, who was in 
charge of the wardrobe paraphernalia, and mem 
bers of the Seattle Bar, who co-operated enthus 
iastically in the undertaking 
The Pageant was a double su 

success as a Pageant and it was a 
drama. It is difficult to imagine a better selection 
of episodes leading up to sealing of Magna 
Carta than that made by Mr. Stevens. They were 
not only dramatic to a degree, but they were 
definite, illuminating and technically and histor 
ically correct. Burton James as King John car 
ried the heaviest [ performance and 
he carried it lience was quit 
thrilled with his portrayal of that character. Mr 
G. Donald Gray, as Stephen Langton, Archbishop 


was director, 


Success 


cess. It was a 


Success aS a 


+ 


burden of the 
well. The au 


of Canterbury, was another of the outstanding 
and wholly satisfactory figures in the drama. The 


names of the remaining members of the cast will 
be found on another page. All of them had a 
real share in the : performance. Not 
without reason did the Committee d« 
cide to take pageant-drama 
available in presentation in 
schools and in lucational Hereto 
fore, in this country at least, to quote Mark Twain, 
there has been a lot of ik about Magna 
ae | os ne 


Carta but very little has been 1e about it. The 


steps to make the 
copyright form for 


other e fields. 


Association actually did something about it, by 
providing) a means for visualization and hence a 
better realization by young and old of its signifi 
cance. 

A summary of the work of the Association at 


this meeting will be found on another page of this 
issue. Many things of imp 


Revised Constitution and revised 


were done. A 
By-Laws were 


rtance 


adopted which, among other things, raised the dues 
from six to eight dollars per annum, abolished the 
requirement of three years’ practice as a condition 
to admission to the Association, changed the vote 


required to adopt, amend or repeal By-Laws, and 
strengthened the financial machinery of the Asso 
ciation. A number of bills were endorsed, among 
them the Newton Bill for division of the Eighth 
Circuit and the proposed bill for the conservation 
of the Oil and Petroleum Resources of the 

and some were disapproved \ notable step was 
taken to commem: meeting by the cre- 
ation of an American ociation Semi-Cen 
tennial Fund of $50,000, the income to be used to 
present *h year to a member of the pro 
fession in ho has render conspicuous 
service to jurispruc 

ship at an accredited law s« 

American college or univers 
the sections as 


country, 


rate the 





a medal eac 
America w 
le nce al 


t provide a scholar 





» a graduate of 


ty. The programs of 


out and in 


ied 


printed wera carri 
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uded papers and discussions of much value. The 
recommendations contained in committee reports 
vere as a rule adopted. 
Another unique feature of the Semi-Centennial 
Meeting, and one which required a labor perhaps 
yt generally realized, was the exhibition of his- 
toric documents and manuscripts which took place 
in the Henry Art Gallery of the versity of 
Washington. Many letters in the h vriting of 
the great men in our national political and legal 
life, along with rare manuscripts and books relat- 
ng to the law, many of which had been lent by 
great universities, were there gathered. They con 
stituted a collection of rare interest—the greatest 


perhaps that had ever been assembled on the Pa 
fic Coast. Mr. J. Weston Allen and Mr. Edward 
\. Armstrong were the committee in charge of the 
irrangements the exhibits and both were en 
ibled to « h it greatly from the é 
collections It is h ped to have l ¢ ed 
account of this entirely novel depart c 
in another issue of the Journal. 

And now we come to Seattle a: t Seattle 
ind Washington Bars with a full sense of the 
possibility of expressing the debt S 
tion to them for their co-operation t 
rhe impression made on visitors by the beauty of 
Seattle as a city, by its almost incor irable loca 
tion which affords at the same moment glim ses of 
flashing waters and wooded hills. | $ seri 
varks which are revelations of natural charm height 
ened by the works of men, can never be effaced 
Once a good many years ago men | ed to and 
through Seattle t find the F d of A 1 I he 
Seattle of today they would not be able to keep 
their minds centered on so far-off an ct : 
I l that of the mine 


here indeed is gold outrivaling 
the gold of a generous and kindly hospitality, of con 
unfolding of 1 1 
that can never grow stale 
gn ships and foreign faces, an 
further is certain to fare wor 


h 
Seattle also a line fr f If n’ce ni- “AT 
attle a a iine Irom o! sens plays comes 


stantly opportunity, of a natura 


of environment 





one 
air blows over the heads of the 
people.’ 


But the 


impression made on members by th 
the 
itmosphere of hospital 


1 


meeting Dy the constant 


arrangements tor 2g, 


and, in particular, by varied { S enter 
tainment devised for them, will be S etface- 
able. The day was all to short { ( imerous 
delightful opportunities for recrea that were 
afforded. The ladies of the members were the 
recipients of many charming attent and deli- 
cate courtesies which were greatly appreciated. 
Clubs, golf courses, homes were thrown open 
Chere were cruises to \ ictoria and O mpila, a gar- 
den party at Monte Vista, the charming home of 


Corwin 5. Shank, a young fol 
cruise on Lake Washington, open hot 


| > nart ~ y} 21 
KS party ght-seeing 


(rips, a ise on 
e sightseeing trip at The Highlands, Seattle’s 
finest resident district, at the homes of Elmer E 
lodd, A. Scott Bullitt, J. H. Ballinger, C. D. Stin 
son and A. B. Stewart r And on § li e Ta 
coma Bar was host to a party on ana iy tour to 
Rainier National Park, the party ez ng Seattle 
y steamer and being met at the al at 
['acoma by motor cars of the | t spit 
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able city these occasions were greatly en- 
joyed 
Mr. G |. Fa s chairman of the 
local exe é brought so many 
things to { t with the regular 
eetin the a ements for diversions 
for the Mr. I n Grinstead was vice- 
rir? er members of this committee 
ere Ira Alfre Battle, Maurice 
Mc Micke 1 ¢ les T. Donworth, 
treasure net f the special commit- 
tees t ettet ¢ rganization were: 
Charles |] ers, tra tation; Elmer Ff 
Todd, | William G. Long, Publicity; Mrs. 
Walter | Ladies’ Entertainment; William 
rT. Laube nmodations; Alfred H. Lundin, Re- 
eption; | H. Kane, Entertainment; Alfred ] 
Schweppe mmissioners on Uniform State Laws. 
Mr. Grove lesmond was chairman of the sub- 
ym mittee e Banquet; Mr. John S. Robinson 
n that for rts; Mr. Clyde M. Hadley on that 
for Sight-Seeing; Mr. Ford Q. Elvidge on that for 
Automol Mr. D. B. Trefethen on that for 
Club ar ( ies 
Che | Fleet w t chor in Seattle Har- 
dur eting It was host to the Asso- 
ation ol! rnoo! Many members took ad- 
intage of 1 portunity to visit the Battleships 
New Mex Tennessee on the launches pro- 
led for ve enct hey were cordially 
eceived a! wn over the ships. Many ques- 
tions weré 1 of the officers by the visiting 
idies wl not soon be forgotten in the mess 
yms Rear Admiral W. ¢ Cole was in com- 
t ttleship Division In this connec- 
t it é Secretary Wilbur was in 
Seattle on off business at the time of the meet- 
ig and ma rief talk at one of the sessions. 
The | t was held the Civic Audito- 
im and hig é le affair. The spa- 
cious qt ed he comfort of the 
ruests I g the prec lent set at Seattle, 
the | es¢ recent departure 
n the rule in future. President 
Strawn | r peaker was Hon. 
Ca S gre Superior Court of 
Kings ( ishing Judge Hall moved 
e au requent laughter by his sallies 
ind parti his des of how the local 
mittees isied selves keeping Mount 
Nainie t] S his special occa- 
sion. H y M Justice of the Su- 
eme ( rt of British Columbia, followed with 
1 delightt ll he 1intained the British 
adit sful linner speaking. As- 
t At General Mabel Walker Wille- 
andt next ery entertaining and effective 
talk on “The First Case,” and Hon. Hugh Kennedy, 
Chief Just f the Supreme Court of the Irish 
ree State ed witl brief and happy ad- 
ess vas growing late but the audi- 
ence s ¢ t after Mr. Ernest Palmer, Gen- 
eral Counsel for the Chicago Board of Underwrit- 
ers, began t ik Mr. Palmer let off more cor- 
scatior ‘ f jests than had probably 
ever been « le ne roof in an equal time 
VY any ¢ bei 9 before At the conclu- 
sion the au e awoke with a start to discover 
that é 1 é ith regard to fire 
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prevention had been deftly inserted into the enter- 
tainment. 

The incoming President, Mr. Gurney E. New- 
lin, of Los Angeles, was then introduced and as- 
sumed the gavel. He said a few words in ac- 
knowledgment and appreciation of the honor that 
had been conferred on him. The liberal applause 
left no doubt that the new adminisfration began 
with the best wishes of all. This concluded a 
meeting which will remain memorable in the his- 
tory of the Association. A report of the proceed- 
ings follows: 


First Session 


ing of the American Bar Association was held 

in the new Civic Auditorium. The immense 
room was crowded with delegates and visitors as 
President Silas H. Strawn assumed the gavel and 
called the meeting to order. There was what may 
be called a “Semi-Centennial atmosphere” about 
the gathering from the first. There was an evident 
feeling on all sides that the entire meeting was to 
be more than usually significant and that those 
present were participating in a historic event. 

President Strawn introduced Mr. Maurice A. 
Langhorne, President of the Washington State 
Bar Association, who delivered a cordial and happy 
address of welcome. “On behalf of the Washington 
Bar Association, on behalf of the legal profession 
of this city,” he said, “we extend as heartfelt, as 
sincere and as earnest a welcome as it is possible 
for words to convey. It is not to be denied that 
the members of the legal profession of this city 
have for years expectantly awaited your coming. 
Your stay will be all too short, and the hours that 
toll your departure will be received with sincere 
regret. We are proud that you selected the great 
City of Seattle in which to hold this memorable 
session of the Association. We are glad that you 
journeyed across the reaches of this continent to 
travel to this city so far removed from the center 
of population sut we trust that you will be well 
repaid for that journey by dwelling, if only for a 
few days, in a state where sunshine and salvation 
are free. A state that lies on the happiest lines of 
latitude and longitude of any state in the nation 
except perhaps Kansas. 

“Words are sometimes futile instruments 
wherewith to convey the thoughts and sentiments 
to which one would fain give expression, and | 
will not here or now attempt, were I able so to do, 
to summon to my aid any figures of speech or paint 
a word picture of how welcome you are. You are 
welcome to the gates of our city, my friends. You 
are thrice, thrice welcome.” (Applause.) 

Judge Battle, President of the Seattle Bar As 
sociation, then welcomed the Association on behalf 
of that organization. He spoke in part as follows 

“This occasion truly constitutes a Red Letter 
Day in the life of our City and of the Seattle Bar 
Association, because you have now for the second 
time honored us by holding your sessions in our 
midst, and have chosen our City as the venue, so 
to speak, for the celebration of the half century 
anniversary of the existence of The American Bar 
Association ; and for the additional and paramount 
reason that in our opinion the membership of The 
3ar Association is composed of that type 


r y HE first session of the Semi-Centennial Meet- 


American 
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ASSOCIATION’S WORK AT SEATTLE MEETING SUMMARIZED 


REATED Semi-Centennial Fund of $50, 

000, to be raised by private subscriptions 

from lawyers, to provide for American 
Bar Association Medal to be presented each 
year to an American lawyer who has rendered 
conspicuous service to jurisprudence, and also 
for scholarship of law student at standard ap 
proved law school. 

Executive Committee selected Memphis, 
Tenn., as place for holding 1929 meeting of 
Association. 

Adopted amended and revised Constitution 
and By-Laws as recommended by Executive 
Committee, with certain additional amend- 
ments relating to meeting of sections and ref 
erendum as to matters of Association policy 

Approved Act to promote Conservation oi 
Petroleum and Natural Gas, etc., recom- 
mended by Committee on Conservation of 
Mineral Resources of Mineral Law Section. 

Declined to approve H. R. 9586, being a bill 
to amend the copyright law so as to permit 
adhesion of the United States to the Interna 
tional Copyright Union. 

Approved creation by law of the office of re 
ceiver for handling administration of bank 
ruptcy estates of minor importance; also 
commended to country the more generous ac 
ceptance and timely use of the bankruptcy 
law as now written, in the liquidation of in 
solvent estates. 

Reaffirmed approval of an Act relating to 
sales and contracts to sell in interstate and 
foreign commerce; approved bill relating to 
carriage of goods by sea, subject to modifica 
tions contained in report of Committee on 
Commerce in 1898; re-approved bill providing 
for payment of interest on judgments ren 
dered against United States for money due on 
contracts; approved bill submitted by Com 
merce Committee concerning settlement of in 
dustrial disputes affecting or relating to in 
terstate commerce. 

Instructed Committee on Jurisprudence and 
Law Reform to continue to promote passage 
of bills recommended in its report concerning 
enlargement of powers of U. S. Commission- 
ers and waiver in certain cases of trial by jury 
and particularly to support H. R. 10369; to 
continue to promote passage of bills men- 
tioned in reports for 1926, 1927 and 1928 and 
heretofore recommended by Association; to 
oppose the Caraway Bill (S. 1094), or any 
similar measure having for its purpose 
abridgment of powers of U. S. judges in con- 
duct of jury trials; to oppose the Norris Bil! 
(S. 3151) and any other bill attempting to 
diminish jurisdiction of the Federal courts as 
defined by Section 24 of the Judicial Code. 


+ 


Instructed same Committee to endeavor 
secure enactment of statute providing that 
when suit is commenced in state court on the 


side of the docket and is removed to 


be remanded, 


wrong 
the federal court, it shall not 
hut merely transferred to proper docket 

Instructed same Committee to request the 
U. S. Supreme Court to make rule in equity 
substantially as follows: “A judgment at law 
and a return of nulla bona on an execution 
shall not be necessary before the filing of a 
creditors’ bill; but the insolvency of defendant 
may be proved by testimony as any other 
fact;” also to request that court to make a 
rule that on appeals based on writs of ce 
tiorari only so much of the record shall be 
taken up as presents the point desired to be 
reviewed. 


Adopted Supplemental Canons of Profes 


sional Ethics with exception of proposed 
Canon on “Bonding,” which was reserved for 


further consideration. 

Approved Newton Bill (H. R. 13567), con 
taining plan for division of Eighth Judicial 
Circuit. 

Instructed Special Committee on Federal 
Taxation to continue its services to Congres 
sional Joint Committee on Internal Revenue 
[axation, or other similar agency, to assist, 
so far as called upon, in restating the Federal 
Revenue Act. 

Adopted resolution, on recommendation of 
Section on Criminal Law and Criminology 
requesting the American Law Institute to re- 
state the Criminal Law. 

Approved House Bill 13453, providing for 
f design 


opyright registration « 

Approved following acts recommended by 
Conference of Commissioners on Uniform 
State Laws: Uniform Public Utilities Act, 
Uniform Business Corporation Act, Uniform 
Reciprocal Transfer Act, and Uniform Veter- 
ans’ Guardianship Act. 

Adopted resolution expressing gratitude 
for, and appreciation of, enthusiastic co-opera- 
tion of the Bar of the State of Washington, 
the Seattle Bar, the faculty and students of 
the University of Washington, and the press, 
in connection with the Semi-Centennial Meet- 
ing. 

Adopted resolution of thanks to the mem- 
bers of the Seattle Bar, who had borne the 
main burden of preparation of the Magna 
Carta Pageant and to the producers and ac- 
tors of the Pageant; to those who contributed 
to the exhibition of historical books and man- 
uscripts; to the Pacific Fleet for the hospital- 
ity, and to the ladies of Seattle and the state 
for their charming courtesies. 
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of our citizens who, since the signing of the Declar- 
ation of Independence to the present hour, have 
played the most important role in shaping the 
destiny of our nation. 

“The welcome that was extended to your mem- 
bership twenty years ago, it is my very great honor 
and privilege to renew today on behalf of the mem- 
bers of the Seattle Bar Association. Twenty years 
ago welcome was extended to just 313 attending 
your sessions at that time, and of this number 138 
were registered from the State of Washington; and 
this welcome was extended by a city then con- 
taining a population of about 250,000, including 
about 500 attorneys. Today, greetings are extended 
to this magnificent audience by the people of a 
city now containing a population of about 500,000, 
including about 1,000 attorneys. From these figures 
it appears, as applied to our local situation, that our 
clients during this period of time have increased 
two-fold, and likewise have we—thus indicating 
evidently that during this long period there has 
existed between ourselves and our clients a cordial 
and sympathetic relation, and that neither has evi- 
denced any disposition to diminish the other. 

“I will not undertake to advert to the wonder- 
ful resources this state, and its present state 
of development, nor the still greater developments 
that we believe the near future has in store for us. 
In point of statehood we are yet less than forty 
years old. We do take pride in the advance that 
has been made in this brief period of time conse- 
quent upon the foresight and industry of our peo- 
ple. 

“I desire m 
come extended t 
Bar Association. 

“In conclusion, Mr. President, permit me to 
add that we realize that we are located upon the 
very rim of our vast country and far removed from 
its geographical and populous centers, but I desire 
to assure you that the lawyers of the State of 
Washington have ever kept in close touch with the 
work of The American Bar Association, and I be- 
lieve we realize and appreciate its vast and endur- 
ing achievements, and we are proud to be privi- 
leged to cooperate in its work.” (Applause.) 

President Strawn then called former President 


st heartily to renew the warm wel- 
» you by the President of our State 


Francis Rawle to the chair and proceeded to de- 
liver the presidential address on “Fifty Years 
Progress in Law.” He was listened to with close 
ittention as he recounted the outstanding features 


advance during the past half century 


of the legal 
lusion of the address was warmly 


and at the « 
applauded. ; 

Secretary MacCracken then read his report, in 
which he state among other things, that the 
amendment adopted at the last annual meeting 
which required the payment of current dues at the 
time of the submission of applications for member- 
ship had proved of substantial benefit to the Asso- 
ciation. The reading of the report of treasurer 
John H. Voorhees was dispensed with and it was 
received and filed 

The report of the Executive Committee was 
then presented by Secretary MacCracken. It told 
of work done at the meetings held at Buffalo, fol- 
lowing the adjournment of the last annual meeting, 
and at Washington, New Orleans and Seattle. 
The most important part of this report was 
recommending the adoption of the proposed 


that 


revision and amendments to the Constitution and 
By-Laws as submitted by the Sub-Committee and 


finally, after careful consideration and various 
amendments, approved by the Executive Commit- 
tee and sent out in advance. of the meeting to all 
the members. On motion of Mr. Orie L. Phillips, 
of New Mexico, this part of the report was segregated 
from the rest and was separately considered. The lat- 
ter part of the report was then approved and the meet- 
ing proceeded to consider the proposed revision and 
amendments. 

Mr. Oscar C. Hill, of Michigan, thereupon 
moved the adoption of a resolution to the effect 
that the Constitution and By-Laws be amended to 
read as they appeared in the Executive Committee’s 
report. The motion was seconded, after which Mr. 
James H. Brennan, of Massachusetts, rose to in- 
quire as to the scope of the amendments which 
individual members would be permitted to offer to 
the Committee’s report. President Strawn re- 
plied that any amendments which were germane 
and corrections of or additions to the amendments 
presented by the Executive Committee would be 
taken up when presented. Of course until such 
amendments were presented, it would be impossible 
to say whether they were or were not within the 
scope of those presented by the Committee. After 
some further discussion as to the method of con- 
sidering the amendments they were taken up 
seriatim. 

The first six articles of the constitution con- 
tained in the revised draft proposed by the Execu- 
tive Committee, with the exception of section 3 of 
the sixth, were adopted without objection. When 
Article VII was presented, Mr. Samuel H. Borof- 
sky of Massachusetts moved that it be amended to 
include a Committee on Budget. President Strawn 
explained the functioning of the Budget Committee 
of the Executive Committee under present arrange- 
ments, which had proved entirely satisfactory. The 
article was thereupon adopted without further ob- 
jection. 

At this point Mr. Joseph F. O'Connell of 
Massachusetts called attention to the difficulty of 
hearing members participating in the debate from 
the floor and moved that consideration of the re- 
maining amendments be postponed until the 
Thursday morning session, which was to be held 
in the Metropolitan Theatre, where the acoustics 
were better adapted to parliamentary discussion. 
The motion was adopted. 

At the adjournment of the session the State 
delegations met in various parts of the hall to nomi- 
nate members of the General Council. A list of 
these, all of whom were duly elected, appears in 
another part of this issue. 


Second Session 


HE second session was one of the outstanding 

and unique features of the Semi-Centennial 

meeting. It was held in the afternoon in the 
new Civic Auditorium. Representatives of other 
learned professions who had been invited to ad- 
dress the Association there gave an account of the 
progress of the last fifty years in their important 
fields. 

President Strawn introduced in turn Mr. Jewett, 
who spoke on “Progress in Engineering During the 
Last Fifty Years”; Dr. John H. Finley, former 
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President of Knox College, later Commissioner of 
Education in New York and President of the Unt 
versity of the State of New York, and at present 
editor of the New York Times, who spoke on “Prog- 
ress in Education During the Last Fifty Years’; D1 
William Allen Pusey, of Chicago, former Pres! 
dent of the American Medical Association, who 
spoke on “Progress in Medicine During the Last 
Fifty Years”; and Dr. Ozora S. Davis, President of 
the Chicago Theological Seminary, who spoke on 
“Development in Religion in the Last Fifty Years.” 
All the addresses were listened to with close at 
tention and it was the general opinion that this de 
parture from custom in preparing the program had 
more than justified itself. The four addresses con- 
tain matter of such special value that all are printed 
in this issue of the JouRNAI At their conclusion, 
Hon. J. Weston Allen, § Massachusetts, offered a 
resolution of thanks, which was unanimously and 
enthusiastically adopted. In presenting it he said 

“Mr. President, and members of the American 
Rar Association, this afternoon we have been permitted 
to turn aside from the task of our accustomed 
duties. The law is a jealous mistress, but we have 
deserted her for a moment to sit at the feet of the 
masters of the other learned professions, and meas 
ot our 





ure our own progress by the achievement 
co-workers in other fields of endeavor. 

“To Dr. John H. Finley, who is dean in this 
country and a light in the broad field of education 
and his present vocation of j. urnalism ; to Dr. Frank 
B. Jewett, who, in his laboratories, has found the 
key which has unlocked so many mysteries of the 
scientific world; to Dr. William Allen Pusey, who 
has added new luster to a distinguished name by 
his leadership in the field of medical research; and 
to Dr. Ozora S. Davis, who has been a leader of 
the Federation of the Churches in America, and 
has found new foundations for faith in applying 
fundamental truths of religion to the changing 
problems of the modern w rid, we bring our full 
measure of appreciation, and in ordet that this ap 
preciation may take formal expression, I offer the 
following resolution : 

“Resolved, That the American Bar Association 
extends to these honored guests on the occasion of 
its Semi-centennial Meeting, the sincere thanks ol 
the Association for their presence and for the 
noble contributions which they have made to the 
permanent literature of the Association by thei 
progress that has been 
n the other learned pro 


able presentation of the 
made in the past 50 years 
fessions which they have so <¢ 
adorned.” 


| 


, 
ibly served and 


[Third Session 
HE program of the third session, also held in 
the new Civic Auditorium, followed the famil 


having a dis 


lent 


iar Association precedent of 
tinguished representative of the Bench or Bar of 
another country deliver an address. The selection 
on this occasion, Chief Justice Hugh Kennedy of 
the Irish Free State, was a very happy one, and 
his address, serious in vein and containing matter 
of permanent \ ilue and interest, was much appre- 
ciated by his audience occasion was rendered 
especially impressive by the presence on the 
orm of a large number of State Supreme Court 
Associate Jus 


1 1 1 Pe 


Justices, all in eir robe fice 








tice Stone of the i. Se Supreme ‘ irt was als 
present, and Presi lent Strawn calle | te 
introduce the distinguished visitor. He sp a 
follows: 

“Mr. President, Ladies and G« 1en One 
of the significant activities of th \ssociation in 
recent years has been the cultivat f friendly 
relationships with the bench and bar ot othe 
That activity reached the culminating | it a few 
years ago when this Association took its pulgrimagt 
and visited the bar of London and of Pat lt will 
I hope, reach still another culminating point when 
in due course, it Ww elcomes here ( 
bar of England and its associated commonw 
In the meantime we have had as guest 





Association the Chief Justices of Canada and last 


year the Lord Chief Justice of | 


“But it has never been our privilege to welcome 
here a representative of the Irish | ch and bar, 
and that is a privilege which we « illy crave, 


for, I suppose there is no m<¢ mb ession 
who has not followed with deep and sympathetic 
interest the establishment of an au ymous gOV 
ernment in Ireland and seen there e beginnings 
of peace and order and prosperity are the 
virtues of a government adapted 1 e needs and 

sentiments the people governe 
“Some of us, too, had the privilege of meeting 
within the last year the genial and efhcient presi 
dent of the Irish Free State. The a 1aintance we 
th him inspired us wit! wish to know 


representatives of that fair land. So 

liar satisfaction that we have with 

us this year as the guest of the Association a repre- 

sentative of that bench and bar He has come 

across the Atlantic and now comes across the conti- 
nent to be with us 

“We extend the heartiest of mes and it 

gives me great pleasure to extend in behalf of the 

Association that welcome and to introduce to you 


as the speaker of the evening, Honorable Hugh 
~ gp ; “eae : 
Kennedy, Chief Justice of the Irish Free State 





Applause, the audience rising 

Chief Justice Kennedy the: elivered his ad- 
dress, “The Character and Source: f the Constitu- 
tion of the Irish Free State,” which will be found 
in full in another part of this issue 

" ‘ 
Fourth Session 

ORMER President Chester j gr pre sided 

at the fourth session, held Met litan 

Theatre Consideration 1 sed 
amendments to the constitutio1 laws came 
first on the order of business fot n. Chat 
man Long called attention to tl t that the 
final vote to amend the constitut 1iorum < 
two hundred members and a ( s affirma 
tive vote would be required. He then declare 1 the 
necessary quorum pr¢ sent 

Section 3 of Article VI was | thout ol 
jection. as were also Article VII reterring to the 
sections of the Association, and t VIII deal 
ing with the By-Laws. Art! le IX, dealing th the 


—4 


dues and proposing an t y $s 
| 
year was next taken up Vl Ma 
sachusetts obiected to the 
} 1 91 — +1 


that it might deter many \ 


it f si 


















FIFTY YEARS OF PROGRESS IN MEDICINE 





Facts Suggesting Situation Existing Less Than Fifty Years Ago—Pasteur and Changes 
in Prospect Wrought by His Discoveries—Complete Acceptance and Application of 


His Fundamental Work in Past Forty 


Years — Aseptic Surgery — Unlimited 


Possibilities of Advance Opened Up by Experimental Research on Animals 
with Aid of Asepsis and Anaesthesia—Diseases Already Brought Within 


Control 


Increased Length of Life* 





By WiLL1AM ALLEN PusEy 
Former President of American Medical Assoctation 


R. PRESIDENT, before proceeding to the 
M proper business of this occasion, may I dis- 
charge pleasant duty which has been as- 
signed me, f im the bearer to you of a message 
of good will from the American Medical Associa 
tion 
“The American Medical Association, in assem- 
bly at Min: lis on June 11, 1928, notes with sat- 
isfaction that the American Bar Association will 
celebrate its Fiftieth anniversary in Seattle on July 
25th. The American Medical Association sends to 
the Ameri Bar Association its greetings and 
congratulations, and expresses the trust that the 
future of the American Bar Association will be as 
distinguished and successful as its past has been.” 
One could hardly be assigned a richer topic 
than the progress of medicine in the last fifty years. 
throug! rapid access of knowledge in that 


4 


1 


is, like other of the physical sci- 
harvest of a growth of knowledge 


that has been cultivated since the Renaissance. It 
has give lominion over the forces of dis- 
ease. Mak ill allowance for the impossi- 
bility of see e’s own period in proper perspec- 
e, it still certain that medicine has in the 
ist fifty year reased its capacity to be a useful 
ervant e than ill the tedious prog- 
ress Dp led time. There has been a 
rystal ur knowledge of essential prin- 
ples « 1 an application of them in prac- 
ice that ha d a revolutio 
This is not to disparage the work of medicine 
f earlic The serious efforts of medicine 
to meet bilitic like those of law—are 
Id as elf At the beginning of the 
eriod we a! considering, it had shown all 
juma levelopment and the meeting 
yf its res ities. It had carried the basic 
ciences whicl e to do with the structure and 
functions of t uman body, and the practical arts 
or the cont nd cure of disease and injury as 
ar as coul vith the means at its disposal 
und in the st f the world’s knowledge. The nat- 
ural hist liseas s almost as completely 
know d iy. It has made two major dis- 
coveries in t handling of disease that foreshad- 
ed our lat rogress: One of them vaccination 
for smallpox 1796: the other anaesthesia in 1846 
However k at it, vaccination for smallpox 
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is one of the most noteworthy victories of medicine 
It introduced a principle that has proved of the 
greatest use in our later work, and it took away the 
terrors of one of mankind’s worst scourges, a dis- 
ease that killed or blinded or marked literally 
almost all mankind. Anaesthesia was as great a 
boon. It is hard to realize now the torture that 
men suffered before its discovery in the occasions 
of excruciating pain to which we are all inevitably 
exposed. But the discovery of anaesthesia was even 
more significant for the history of medicine by the 
way in which the possibilities of surgery were 
opened up. The ability to prevent pain removed 
one of the two great obstacles. One other re- 
mained; the inability to prevent infection in 
wounds. 

This body of ours is a vulnerable mass of flesh 
protected only by a covering of horn as thin as 
tissue paper. Break that covering and the whole 
mass is exposed to the danger of infection. Surgery 
did not know how to prevent infection and thus was 
put under an impossible handicap. The danger of 
fatal infections was always present in surgical oper- 
ations. Conservative reparative surgery, as we 
know it, was out of the question. The control of 
infectious diseases was equally beyond us; epi 
demics swept at times in unchecked visitations over 
every part of the earth. These facts give some inti- 
mation of the situation less than fifty years ago. 

A little more than fifty years ago there 
appeared on the scientific scene a man whose dis- 
coveries have changed the whole prospect. If I can 
make any appraisal of the influence of men’s 
careers, his discoveries have done more for the se- 
curity and for comfort of man and beast than 
have those of any other mortal the world 
has known. If time permitted, I should like to say 
something about the human side of Pasteur, for he 
is the central figure in the great progress of medi- 
cine of the last fifty years. The application of his 
discoveries has permeated civilization; they have 
benefited all of the world’s industries that have to 
do with organic matter; and they have made a new 
medicine. Pasteur is to medicine what Faraday is 
to electricity. 

Pasteur came into medicine through chemistry 
His early studies, which were of such significance 
and importance, had to do with fermentation, a 
process which had previously been regarded as a 
purely chemical and not a vital process. It was 
Pasteur’s great achievement to demonstrate that 













454 AMERICAN Bar AssOCIATION JOURNAL 


fermentation and all other decomposition processes 
in organic matter are produced by micro-organisms 
He applied this principle to disease and, in succes- 
sion, proved that a disease of French wine was due 
to contaminating strains of yeast; that a silkworm 
disease, which threatened the destruction of the silk 
industry of France; that chicken cholera were 
all due to micro-organisms. He not only did 
this, but by procedures even more original, discov 
ered effective measures for their control. Then he 
took up anthrax, a disease that affects both man 
and animals and, applying the principles that he 
of infections, conclu 


1 


had discovered for the control 
sively established a 10d for stopping that fatal 
disease. Finally, he passed on to hydrophobia, 
his most dramatic performance, and gave us, 
thirty years ago, the means of controlling that 
common and hideous disease. The bare recital 
of these feats gives no intimation of their bril 
liancy. The practical importance of them is writ 
ten in all the later history of the _ biological 
sciences. There are statues erected in France, by a 
grateful peasantry, to P: 


met 


| 


isteur as the savior of thei 


industries. To have discovered a method for the 
control of anthrax or hydrophobia alone would 
have been glory enough for one man; but these 
special achievements are small compared with the 


results that have come from the application of the 
great principles established by Pasteur to the prob 
lem of infectious diseases in general. 

Pasteur was not the first man to conceive the 
idea that micro-organisms may cause disease; his 
great work was to establish the fact that micro 
organisms cause all infectious diseases. Before hi 
time we knew two great living enemies of man 
Wild beasts and man himsel Pasteur added the 
third and most formidable—that world of invisible 
organisms that without check has beaten back man 
kind throughout all the age Pasteur’s work con 
verted a germ theory of disease into a germ know! 
edge of disease. The part played by bacteria in 
wound infections and in infectious disease is now 
no more a theory than is the part played by stean 
in the steam engine. 

Pasteur’s fundamental work, from which a 
the rest has followed, was done a little more than 
fifty years ago. But men’s minds change slowly, 
and it is within forty years that we have seen its 
complete acceptance and application. Its applica 
tion has been the work of many great men. Lister, 
an Edinburgh surgeon, whom England made a peer, 
saw the application of Pasteur’s principles to infec 
tion in wounds and showed how, by keeping bac 
teria out of wounds, infection could be prevented in 
them. He thus freed operations from the danger of 
infection: removed the last great obstacle from 
operative practice and gave us modern surgery 
Koch, a German country doctor when his first great 
work was done, led the way in developing a knowl 
edge of technical bacteriology, which was necessary 
for the comprehensive and systematic study of the 
world of micro-organisms. It is a strain to resist 
the temptation to enumerate other men, hardly less 
great, who have had part in this revolution. The 
original work in this field is as intricate, as recon- 
dite, as original and as brilliant as any feats of the 
intellect that can be offered 

What have been the results of these discov 
eries? One of most far-reaching import is aseptic 


11 


surgery. With anaesthesia and asepsis achieved, 
surgery was in position to attack effectively all of 
the problems of the body’s defects. The result is 
that the body has become a tract which we can 
explore without pain of operation and without dan- 
ger from infection. Now, there is no part of it that 
is beyond our comparatively safe approach. | 
remember a saying that my father used to quote 
from Gross, the great American surgeon of sixty 
vears ago: “The pathway to the heart is traveled 
only by death;” now operations are done success- 
fully even on the heart. We cannot take away parts 
that are necessary for life, for we have no dupli- 
cates to replace them ; but fortunately, they are few, 
for when organs are essential nature usually pro- 
vides two of them as a factor of safety. We cannot 
remove parts like the heart, which is a pump that 
cannot be stopped even for a few moments without 
death. But short of the few organs of that sort, the 
body is our field. The implication of these facts 
affects the comfort and the security of all mankind. 

Of almost equal importance has been the effect 
which asepsis has had on our capacity for experi- 
mental research on animals. With anaesthesia and 
asepsis accurate experimentation is possible. Pre- 
viously—even after we had anaesthesia—the effects 
of infection interfered with accurate experiments. 
Now we can study on animals by precise experi- 
ments all the functions of organs and tissues, the 
effects of disease and of measures for their relief 
This has opened up unlimited possibilities of ad 
vancing our knowledge. It is indeed the primary 
fact upon which most of our progress is based. 

Of similar great importance is the stimulation 
given to research which this situation has produced. 
he whole world of disease is now open to accurate 
study; and men have taken advantage of it with a 
zeal equal to that for the conquest of the surface of 
the earth which the discovery of aviation has 
aroused. 

Where it will all end no one can 
the results already gained are beyond 


foresee, but 
estimation. 


Yellow fever, cholera, bubonic plague, typhoid 
fever, hook worm, malaria, are all within our 


capacity to control and most of them are already 
effectively controlled. We are witnessing now 
a unique spectacle in the history of civilization 


—the extinction of one of the world’s most deadly 
diseases. Within forty years yellow fever was en- 
demic in many parts of the tropics and from these 
seats it spread in epidemics to other parts of the 
earth. Its constant presence in Havana made it a 
menace to us each summer and required a cruel and 
costly quarantine to give us even partial protection. 
It has now been driven entirely from the whole 
Western Hemisphere; its last refuge is a pest rid- 
den, small part of the west coast of tropical Africa, 
where there seems every reason to believe it has 
made its last stand and will soon surrender. 
Cholera, that as recently as 1893 urged some of 
the best parts of northern Europe and has visited 
us repeatedly, is no longer a problem in civilized 
communities. The bubonic plague—the black death 
—that has spread over the earth in waves of pesti- 
lence, such as Defoe so vividly described in his 
Journal of the Plague Year, started recently on one 
of its death dealing journeys around the world 
fifty years ago—or twenty-five years ago 


this last epidemic would almost certainly have 
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infection. Diphtheria was one of the most prevalent 
and atrocious killers of children. Now, recognized 
and treated promptly, it is not a dangerous disease 
and with our present means of handling it, should 
soon be stamped out. For anyone who has seen, as I 
have seen, conscious children looking pathetically 
into his face for help, which he could not give, while 
they were being slowly choked to death by the 
diphtheritic membrane of the old membranous 
group, there are no words, except superlatives, to 
describe the beneficence of the conquest of that 
merciless disease. Indeed, it is in children that the 
greatest results of our modern progress in medicine 
are shown. Children are especially the victims of 
infectious diseases. They are born into a world in 
which these enemies surround them and they have 
had to run the gauntlet of them. We have changed 
the whole prospect of childhood. Infantile mgr 
tality—i. e., deaths of infants in the first year of 
life—in well organized communities approximates 
now 70 per 1,000—in some communities as low as 
50 per 1,000; forty years ago, in the same communi 
ties, it was 150 to 250 per 1,000. And the mortality 
was only part of it; the improvement in that takes 
no account of the lessening of suffering from sick 
ness which was the inevitable lot of childhood 

The total of our progress is best shown in the 
broad fact that the length of life in civilized com- 
munities has been increased over twenty years— 
from an average of thirty-five years formerly to 





fifty-eight now. When one considers what this in 
crease in the average length of life means—not only 
the millions of years that have been added to the 
useful period of life, but the saving of suffering 
from disease and injury that is involved—he cannot 
fail to appreciate the significance of the progress 
that medicine can claim in the last fifty years. 

I cannot pass without saying a word about a 
human side of the work of the men who are respon 
sible for this progress. It is of course all due to 
research of one sort or another; much of it done by 
men working on their individual initiative with th« 
simple facilities that they could themselves devise 
another part of it, in great laboratories; but all of 
it by men of originality and enthusiasm. There is 
no reward expected except the satisfaction of 
achievement ; sometime there is the reward of repu 
tation. But I do not hold them up to sympathy on 
that ground. Research an exhilarating pursuit 
that pays for itself; the men who are in it, whether 
in medicine or in any other field, are mostly there 
because they have the call; they are like poets, 
born—not sut there is one feature of re 


made But 
search in medicine for which I think medicine can 


is 


claim some peculiar distinction and that is the 
courage that it requires and the sacrifices of 
health and life that it has entailed. Yellow fever 


is a dramatic illustration of this. Death has taken 
its regular share of the men who have dared to 
study it. The means for the control of yellow fever 
were definitely established by Walter Reed and his 
colleagues in an experiment which was conducted 
in a deserted yellow fever district near Havana, 
just after the Spanish-American War. They had 
to experiment upon themselves, for they knew no 
animal to which the disease could be transmitted 
That the habitual when studying a dis 
ease which cannot be animals. Only the 
men themselves conducting the experiments or 
volunteers among their group, who fully realize the 
gravity of what is being done, are experimented 


Countless illustrations could be given of 


is course 


; 1 
studied in 


upon 
heroic sacrifice of investigators in the study on 
themselves of grave diseases In the preliminary 


and final experiments that determined that yellow 
fever transmitted only by a certain 
mosquito a score of men knowingly exposed them 
selves to the disease f these volunteers, 
be it said to their everlasting credit, were private 
soldiers in the United States Army. Some of them 
went through the horrors of having the disease and 


variety of 


is 


Several o 


others were killed by it. But they achieved the 
conquest of yellow fever! Shortly afterwards, as 


it was eradicated from 


ted presence since 1763 


a result of their experiments 
Havana after an 
And that is only a 

We are still trving to find the organism of it, 
in this search, within the last six months, three able 


uninterrutl 


the story of yellow fever 
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and 


scientists—one of them Noguchi, probably the 
greatest technical bacteriologist of the day—have 
laid down their lives in the study of yellow fever in 


n its last stronghold on 
li 
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the little town ot 
the West coast of tropical Africa 
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pomp and circumstance to hearten bravery. It is 
the sort of courage that is required to meet alone 
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another side to this picture of medicine’s progres 
that I have been painting. There are many 1 
tious diseases over which we have not gained co1 
trol. We know for example all about the great as 
sassin, pneumonia, but we can do no more f t 
than we could fifty years ago. The whole grou 
of diseases, indeed, due to streptoccocus intec 
tions—pneumonia and other diseases of the respira 
tory tract, infections of the heart, rheumatism 
still afflict us and take their toll men, as they 


have always done. We seem right now on the 
eve of controlling one of the streptoccocic diseases 

scarlet fever—which, with diphtheria, is the other 
great killer of children. But until now we have 


been unable to do anything to check th 
scarlet fever. There are serious intecti 
of the nervous system, such as intant 


’ 


which still baffle us. We have controlled most of 
the great epidemic diseases that formerly spread 
over the Earth, but it is only ten years since an 
appalling epidemic of influenza 1 eled literally 
around the Earth. Against it we were, and aré 
helpless. Anyone can suggest many illustrations 
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of the incompetency which still besets us 

I have no disposition to apologize for that 
Rather, when one thinks of how nfinitely complex 
the problems are and of the ingenuity required for 
their solution; of how minute are the organisms 
with which we are dealing; of the incredible ig 
iality used in developing methods for their recog 
nition and study, he is ready to take the offensive 
and to claim that there is no better trat f 
the god-like character of man’s 1 or the 
depths which it can fathom than the progre that 
has been made in this field in the last fifty years 
len million tubercule bacilli will not half fill a 
thimble and vet we know tubercule bacill ette 
than most men know their desks. The w ( S 
ot that we still have diseases t ue t that 
we have conquered so many of th 

What does our progress promise f fu 
ture? We have problems a-plenty left t in 
attack them, with a capacity for their s t iat 
we never had before Every yeat ees pl! ress 
almost every year sees success \ some hitherto 
intractable disease. Indeed it is not t ! h to ( 
say that we can glimpse now the prosp¢ ta 
future when we have gained lete mastery e€ 
over man’s greatest enemy—the infectious ases 

In all of this we have been aling th 1 
fectious diseases, but there is another rtant | 
sort of seaseé dege erative 1 the eases ¥ 
of old age, the wear and tear the hur ma 
chinery About these we have t uch hat story : 
to tel However, much the child's expectancy ol! . 
life has been increased, when we get beyond fifty, : 
death has not been put off much farther than it ' 
has always been Che expec ge 1S ) 
considerably better, but the chi vement in it 
its prospec s in the comfort of lite We « now é 
save to the old years of lite to a greater ex 
tent prevent their suffering, by our control many 
of the diseases that afflict them; from appe citis t 
for example, and the old fatal “inflammat f the S 
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l be ¢ l ive has been bettered 
But, by a1 rge, we have gained no mastery of 
great g legenerative diseases, that repre 
wear and tear or defects in the machinery it- 
They pr t a difficult problem, and no one 
found the to them as Pasteur did to infec- 
ns. The th hostile success confront us; 
tory over t uch as we have gained over 
infections is pe of the future—the distant 
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, the fact remains that the machinery 
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than the faithful heart can overcome and, in the 
end, it stops; and, then, the machine is dead. That 
would be the end, even if we reached the goal of 
making our machinery function to the maximum 
for which it was built—that maximum towards 
which medicine is unconsciously working. It is the 
generally accepted assumption that the normal 
length of animal life should be, barring accidents 
or disease, five times the time it takes the bony 
skeleton to complete its growth. Under that as- 
sumption man should, when fortunate, live a hun- 
dred years. There is no such prospect in sight for 
us, but it is not beyond hope that it may be ap- 
proximated before this cycle of civilization comes 
to an end. 

Indeed, Mr. President, ultimate, complete con- 
trol over the diseases that afflict the human body is 
not an idle dream. It depends in fact upon long per- 
sistence of a stable civilization. With our present 
knowledge and the means at our command for the 
study of diseases, it is not fantastic to say that the 
control of all of them is now within the possibility 
of our accomplishment. It is no achievement that 
will come easily; the problems are too many and 
too difficult. It will require that there shall be 
economic security and intellectual freedom, without 
break, for a long period—“economic security and in 
tellectual freedom,” because without these progress 
stops and culture decays; and “without break,” in 
order that our advance shall not be lost in a period 

(Continued on page 464) 
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THE MAIN USE OF A SEMI 
CENTENNIAL 


In his address on “Fifty Years of Sci 
ence and Engineering” at the Semi-Centen 
nial Meeting at Seattle Mr. F. B. Jewett 
called attention to the immense impulse to 
invention and hence to industrial develop 
ment that had been given by the Centennial 
at Philadelphia. Something of the sort 
should be the result of every celebration of 
similar character, or it fails of real signifi 
cance and misses its greatest usefulness. 
The only real importance of the past lies 
in the lesson and inspiration it has for the 
present. 

This whole issue is devoted to the de 
tails of the Semi-Centennial Meeting at 
Seattle as a celebration, as a spectacle and 
as a gathering at which important Associa 
tion business was transacted. It is therefore 
hardly necessary to dwell further on that 
aspect of the matter. But of this striking 
event in the Association’s history as a dy 
namic influence, giving energy and inspira 
tion for the undertaking of even greater 
things and for the carrying to completion of 
the great things already undertaken, it 
ought to be possible to say a great deal dur 
ing the coming years. Often hereafter, in 
gatherings of groups interested in social bet 
terment, distinct improvements in the ad 
ministration of justice should be referred, as 
a matter of common knowledge, to the im 
pulse the Bar received at Seattle. 

If forty centuries did not look down on 


the members there assembled to celebrate 


fifty years of the Association’s life, at least 
fifty years of genuine achievements did 
And one of the most important of these was 
the creation of the Association itself and 
its steady increase from an almost negligible 
membership, numerically considered, to its 
present size. Without this growth in num 
bers, growth in power and influence woul 
have been impossible and, in consequence 
many of the things which have been accom 
plished or auspiciously begun could neve 
have been undertaken. In an address before 
the Conference of Bar Association Dele 
gates, which we trust to publish in a late: 
issue, Mr. James Grafton Rogers delight 
fully epitomized the story of this develop 
ment. 

As a result of the activities of this 
period, and particularly of the last few years 
the main lines of advance for the future ar« 
reasonably clear. The struggle for im 
provement in the educational standards 
both pre-legal and legal, for admission to the 
Bar which was begun so many years ago, 
must be carried on with undiminished en 
thusiasm. The effort to secure to the courts 
the power to make regulations for the dis 
posal of their business should be intensified 
during the coming years. The creation of 
judicial councils in the various states as aids 
to the improvement of the administration of 
justice should be encouraged in all possible 
ways. The fight to make the administration 
of criminal justice more efficient should go 
on until men and machinery able to deal with 
the problem are secured. Separation of the 
judiciary from partisan politics and selection 
on the sole ground of character, ability and 
general fitness should be written even large: 
on the program than heretofore. Increased 
attention should be given to the ethical 
standards of those applying for admission to 
the Bar and of those who are already mem- 
bers. Simplification of law by restatement 
and of procedure wherever possible should 
receive continued support. 

What is more, progress should be more 
rapid in the future than in the past. The 
gathered momentum of fifty years and of a 
membership now approaching thirty thou 
sand is behind whatever the Association now 
undertakes. The latest period of the Asso 
ciation, as Mr. Rogers well says in the ad 
dress just referred to, has been one of the 
maturing of all sorts of plans. In other 
words, in many of the directions indicated, 
the preliminary work has been done. The 
legal and social engineers have reported the 
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Town Hall” at Saratoga, New York, where the American Bar Association was 


Organized in 1878 





well within the 
powers and resources of the profession, and 
the profession, as represented by the Ameri 
an Bar Association, has underwritten them 


nd committed itself to carrying them into 


indertaking easible and 


effect. If lefinite achievement the next 
twenty yeal do not far exceed the entire 
Semi-Centennial period, it will be only be 
cause of a lack of enthusiasm and coopera 


tion on the part of the membership 

Our new President, Mr. Gurney E. 
Newlin, is fully alive to the need for such 
cooperation to insure carrying the program 
of the Association further along the road to 
complete realization. In his brief talk at 
Seattle he especially asked the members to 
remember that it was their Association and 


that its failure or success depended on them. 


WHERE THE ASSOCIATION WAS 
ORGANIZED 

lt has been truly said that “something 
of their greatness lingers where great men 
have dwelt.” It is also true that interest 
always attaches to the scene where any sig 
nificant organization or movement had its 
birth. Above is a picture of the old Town 
Hall, now the City Hall, in Saratoga where 
the American Bar Association was organ 
ized. The founders, we are told by Mr. 
Rawle in the July issue of the JourNAL, “met 
in a court room in the Town Hall on Broad 
way, a block and a half north of the United 
States Hotel. It was a long narrow room 
hardly more than large enough to contain 
the seventy-five members of the Bar who 


had come together.” 
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organized and carried 
il Exposition quite un- 

consciously created a far larger milestone in 
the history of human prog than they had 
originally intended. The Centennial did everything 
its creators intended it should. It celebrated a 
century of national life; it evidenced in tangible 
form the stupendous advances of that material 
prosperity which was even then the wonder of the 
world. What the creators a1 


onceived, 


HE men who « 
through the Centenniz 


1 
JTCSS 


id all those who looked 
upon the marvels of the exposition did not know 
was that it marked the beg ge of an era the like 
of which had never before been seen in the world 
Partly, perhaps, the Centennial itself was respon- 
sible for the achievements of this new era, the first 
fifty years of which we just finished. The 


nnin 


1 
nave 


marvels of mechanical ingenuity, of science, in- 
vention and engineering, which the numerous ex- 
hibits displayed to tens of thousands of young men 
who visited Fairmount Park, must have stirred 


be fc re, 


remains that be 


creative imaginations as seldom 
Whatever the cause, the fact 


fore the last visitor left the gates a stream of new, 
marvelous and revolutionary things began to flow 


destined to alter 
relation 


Wholly 


into the world. It was a stream 
profoundly the entire scheme of human 


ships, the end of which is n in sight. 


new industries of unprecedented size, and vast in 
their ramifications, were to spring up along its 
banks. Their operation, their effect on older in- 
dustries, their influence or r lives and customs 
were to revolutionize social intercourse, govern- 


to law giving and law 


ment and much that pertains 
been the evolutionary 


administration. So rapid has 


process that in the short fifty years which followed 
the Centennial we have seen at least one great in- 
dustry—the interurban electric railroad—come into 
being as a result of science and engineering, d 
velop in a spectacular 1 to such proportions 
that it was a serious threat t Ider forms of trans 
portation, become statio! nd rapidly decrease 
in importance as a m lement in the ex 
panding transportat ecause of the further 
progress of that s es which gave it birth 
The present generat t ned as it 1 te 


kaleidoscopic 
wil 





1s 





science, 
the most biz 
Without a conscious attempt to survey analyt 
ly the material changes f the past fifty years 


irre allega 


ical 
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About the Time of the Exposition 


Happenings in Field of 
Industrial Research* 
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and to compare this latter period with, say, the 
seventy-five years which immediate receded it, 
it is difficult for those of us whose es are prac- 
tically coincident with the period in question to 
appreciate how vast has been the change or how 


revolutionary 


many it would require almost as n 


its effect on the social struc 








to picture life in a world deprived of the 
the automobile, electric light and | er 
ucts of synthetic chemistry, radio, and 
tensive elements of amusement, such as the phono- 
graph and the motion picture, as was required of 
the earlier generation for which Jules Verne pi 
tured a world equipped with some of these ele 
ments. Yet every one of these things and many 
more which are the commonplaces of everyday life 
have come into being in the past half century 

To understand at least partially the tors 





which have accomplished these changes, and 


form some reasonable judgment as to the 
society 


procedure 


proper control, it is necessary to view them 


which should adopt for th 


the background of the scientific world as it was 
at about the time of the Centennial Exposition; in 
a word, at about the time the Amer n Bar Asso- 
ciation was organized 

As is well known, the principal factors which 
brought about the remarkable chang f the first 
sevel ty five years of the nineteent! t y were 
the introduction of steam pows t] fields of 
manufacture and transport and the great reduction 
in time of communication through t nvention of 
the electric telegraph. Second o1 to these was 
the influence of applied chemistry and metallurgy 
In the decades which immediately f 1 the de 
velopment by James Watt of a practical steam en 
gine, there grew up a great men whose 
minds ran in the direction of ngenious 
mechanical contrivances to apy] usefully that 
newly a red source of power the most part 
these m«¢ ere not trained scientist r engineers 
Rather, they were men of inherent ental capacity, 
icquainted with the more obvious results of applied 
science t then existed, and end 1 with an in 
satiable curiosity which impelled them to seek new 
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“age of invention,” was great 


yf the physical sciences 
ty had little immediate 
re practical world of the 
any part of the world. Its 
sly minded as were 

’ wever, ran rather 

ut why Nature acted as 


hey could apply her ways to 


hat they found in their 
vels of these past fifty 


red much about the constitu- 


many things about 

spected; they developed in- 
looking beneath the sur- 
r accurately and quanti- 
forces. Above all, 

ur science of today 

ble for us to know 
l re surely the com- 

le electrons, ions, atoms 
generation or two 

t the behavior 

It was in this period 

e | foundations for the 
cal and thermodynamic de- 


é t 7 é 


ve decades. 
leveloped so far 
begin an ex- 
new k vledge it had pro- 
had to realize that 
means of prog- 
e! Schools of engineer- 
me into being’ for the 
ho were to apply 
re the evidence 
ntial value in sci- 
le a lable except in the 
the ways of science As 
1ous develop 
v as industrial 
h the best hu- 
he ence research 


logical and 

to note that the 
he birth of the 
ehts, the first 

ichinery, the 
1 


| 
iph, the elec- 
electric trac- 
( t aiternating 


hese things—the 
its closely 

rent dynamo 

rh speed gas 
ich underlay 
re the founda 
ted four of the 
That the world 
century as to 
ibute both to 


lerlies these de 





velopments and to man’s ability to apply that 
science. 

Of the four, possibly the telephone has been most 
revolutionary in its effect on social relationships in 
the civilized world. Light and power, transporta- 
tion, chemistry and chemical substances in one 
form or another were old and useful tools in the 
world when the telephone came into being. Be- 
fore Bell did his work, however, no man had ever 
been able at a distance beyond the range of air- 
conducted speech to converse with a fellow-man 
instantaneousiy, easily and intelligibly by word of 
mouth. Fifty years of intense development have 
seen that interesting toy of the Centennial which 
so surprised Dom Pedro, become the basis for the 
greatest single industrial organization the world 
has ever known. It has seen men separated by 
thousands of miles of land and water brought to 
gether for a meeting of minds in personal converse 
as though they were vis-a-vis across a table. It 
has seen the whole form and structure of social 
and business intercourse as established through 
untold centuries altered to conform to this new 
method of communication. In the latter part of 
this past half century it has seen this same tele- 
phone developed as an instrument which admits of 
a man in the privacy of home or office or on the 
rostrum speaking not to a limited few but simul- 
taneously to millions scattered over the length and 
breadth of continents. Our whole business and 
social structure in so far as it relates to the rapid 
interchange of ideas, has come more and more to 
depend on an efficient telephone service for its op- 
eration. None of our great office buildings, where 
are vast concentrations of population in limited 
areas, would be possible except for the existence 
of the telephone. A city deprived over night of its 
telephone service would be a lame halt thing, so 
entirely have we ordered our lives to telephony. 

To many the marvels of radio are the marvels 
of something akin to the telephone and telegraph 
but different from either. As a matter of fact, 
radio is not a thing apart but is merely a means by 
which electric energy generated in suitable form at 
one place can be detected at a distance without 
the use of interconnecting wires. The result of 
scientific discovery and development during the 
past fifty years, radio transmission is useful only 
as a basis for telegraphy or telephony, and gen- 
erally in places where other forms of transmission 
are unavailable. Employing as it does a common 
carrier throughout the world, it has inherent limi- 
tations to offset in part its advantages of broadcast 
transmission and its ability to span great stretches 
of water or to reach mobile objects. 

I cite these facts about radio because the prob 
lems of legislation and administration and the ques 
tions submitted for judicial determination which 
have arisen since radio became a workaday affair 
have grown directly out of the inherent character 
istics and limitations of radio transmission. They 
are one of our most vivid recent illustrations of 
how the rules of society are undergoing rapid alter 
ation as a result of what science is bringing into 
the world 

Possibly no application of science in the past 
fifty years has done more to lighten the burdens 
of life and increase its pleasures and conveniences 
than the vast development of electric light and 
power. Ability to have adequate illumination when 
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moderate cost, by the 
1 is a convenience hard 
To those 


and where wanted and at 
mere movement of the han 
to appreciate until we are ce prived of it. 
of us who grew up under the radiance of the oem 
sene lamp, which was heralded as a marvel of 1 

genuity, it comes shock to have one’s athe 


ask what those < for and how 
man’s lifetime 


( 
] 
l 


asa 


-urious things were 


Ss 


they worked. The part only of one 
seems an all too inconsiderable interval for so 
complete a change to have oc urred in, and yet it 
was less than fifty years ago that the first forerun 
ner of our m«¢ \dern incandescent lamp was con 
structed, or our first comm«¢ rcial dynamo built. 
One can hardly traverse any considerab! 
stretch of country today withowt being conscious 
of the lines of electric pow' ires which spread 
over, the landscape like a huge spi ler’s web. 1 hey 
seem very fragile and insufficient . be so intimate! 
connected with the life, activity ger happiness of 
of people Yet over them in much less 


millions 


than fifty years have come to be transported in 
visibly those vast amounts of power from distant 
waterfalls huge steam wer stations which at 
the farther ends of the lines run our mills and fa« 
tories, transport us to and from our homes, ght 
our houses and form the tl isand and one oO her 
useful services of modern life 

h of pure science research 


The direct outgrowt 


| 
yplied by modet rial research and engineet! 


1 
this sphere that of com 


"hi electricity has in th as in 
munication, produced a tremendous change. In 
dustries which once clustered in relatively small 
units about some watt fall have betaken them- 
selves nearer to the centers 0! population and of 
raw material supply; work-rooms once dingy and 
noisy with an array ‘ shafting and belts, have 
given place to clean well lighted, well-ventilated 
quiet expanses Glled with machines each indi 
vidually driven by an unseel force. Entirely new 
business structures employing a language the 
words of which, even, wert not found in the di 
tionaries of fifty years ag* have come into being 
to provide us not ymniv witl the bene fits of app! ed 
electricity, but with new Foancial, legislative and 
judicial questions 

Possibly no ! eld of science actively Ww‘ rked 
during the past fftv vears has been mort replete 
with romance than that which has given us the 
internal combustion engine and the things of 


hle and necessary by it. The 


modern life made possible } 
sity about how best to 


direct result of man’s cul 

transform heat into useful mechanical power, 1t 
has come within a short space = vears to be one of 
the most useful effic nd fool lproof tools of the 
modern world It has br hn: about the remak 
ing of our roads, has changed the whole aspect of 
our police system, has established an entire new 
series of courts and whole books of those rules 
we call laws, and has put in our hands the key to 
transportation In three dimensional spact Who 
can say that a tool so | verful that great units of 
it are driven through space at untold miles per hot 

by hundreds of thousan 1< of men, women and chil 
dren, who a few years ago would not be trusted 
with the management of a single horse, has not 
created its full measure oO! problems for the be- 
wilderment of society 


of development of electric 
he internal combus stion engine and 
1 ‘IIustration of the tricks 
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of the 


jen in Nature’s storehouse, and 


which modern society must adapt it 
ly new conditions before it has fairly 
hose immediately preceding 
ars ago electric Re tion for interurban 
was very much to the for Tens of thou 
es of track were laid, h indreds of mil 


lions of dollars of securities were 1e% and 
whole structure and business of the more ancient 
steam railroads was thought to be seri usly 
jeopardized Hardly, however, had this levelop 
ment reached the stage of grow th where consolida 
tion of separate units for the sake economy was 
under way, before the internal combustion engine, 
as a mobile unit on wheels, app¢ 1 and within a 
few short years substantially destroyed the menace 
of the interurban electric railway to the older steam 
railways In some directions tl new thing of 
science and engineering may be a far more sefi 
ous menace to the railroads than that which it 
destroyed 
No better example could be had ot the neces 
sitv for taking science fully into ac nt when pre 
ing our plans than is to be foun the story of 
the internal combustion engine N : the end of 
the story yet in sight \erial navigation, which 1s 
primarily a problem of concentrated power, may} 
he a big or a little thing, depending on what mat 
through science and engineering can develo} While 
no one can tell exactly what may levelop, the wise 
man will keep as fully informed as possible ibout 
every aspect of science likely t have a bearing 
in the production of concent 1 ver in self 
contained units 
Turning now to the field of e! tr ve hin 
that the progress of fifty years | oht marvel 
ous changes from chemistry is | aril 
concerned with inorganic things or with the puri 
fication and use of natural orgat ibstances. We 
now fi 1 ourselves confronted he products of 
syntheti ran chemistry ©) kitchet our 
wardrobes, our houses, the fu e burn in our 
1utomobiles, and the finish we them, as well 
as the upholstery, all are st fluenced by 
what has come out of the w rks! the cl emist 
Everythi from the most bene 11 to the most 
terribly lestructive of agents res ilted fron 
what pure and applied science has done in this field 
The permutations and combinat s of elements 
appear to be legion and there is no present reason 
believe that we are as yet even approaching the 
end of the path we have been following in this 
field 
I have mentioned these few instances of what 
cience and engineering have done during the past 
Gftvy vears merely for the sake illustrating how 
completely the world of our existence has been 
tered in less than two generat The problems 
which these changes preset t t t the work 
ing < t f the rules for its rderl existence are 
ntricate and difficult in the extren They pre 
sent a challenge particularly t se of your pro 
fecsion, which will require the exercise of the best 
that is in you. From being the servant of Nature, 
man has now to a large extent become the master 
hanical power and the thousand and one 
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'e are piling up an increas- 
luxuries and 
their proper utiliza- 
of man’s chief concerns. 
ter part of fifty years now we have 
f a society avid to embrace 
science and engineering 
ineers concerned 


most part content to 
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complex is the world which the science of the past 
fifty years has created for us to live in. More and 
more our very existence is dependent on the 
smooth, proper and continuous functioning of a 
complex machine. No amount of a priori reasoning 
on the part of the technically untrained can guard 
against the disasters which may lie hidden in the 
forces of Nature which we have harnessed. 

I have sought to indicate the change which 
hity years has wrought in the aim and conduct of 
engineering education. No picture of science and 
engineering during the past half century would be 
complete, however, without a word about what has 
happened in the field of pure science itself, and 
about the growth and development of that which 
we have come to designate as “industrial research.” 

While the aim of research in pure science is 
now, as always, the quest for an enlarged know! 
edge of Nature and her ways, without particular 
thought as to how that knowledge may be used, 
fifty years of activity have put us in possession of 
an entirely different picture from that which we 
possessed at the time of the Centennial. Science 
was then pretty definitely divided into compart 
ments. In each compartment we had an accumu 
lation of facts and knowledge and a set of hypo 
theses concerning them. For the most part there 
was very little connection between the hypotheses 
n the different compartments. Gradually the situ 
ation has been altered until practically all the lines 
of demarcation have been obliterated. Physics and 
chemistry, for example, are no longer conceived of 
as separate things but merely as divisions of a com 
mon science which deal with slightly different as 
pects of the same phenomena. Each explains its 
results in terms of the same factors and forces and 
each has the same general concept of the funda 
mental constitution of matter and of the elements 
Although pure science still has before it an illimit 
able unknown, it has in five decades given us an 
enormously enlarged and more substantial sub 
structure on which to build a stable edifice of ma 
terial things. 

Probably the greatest single change which has 
come into engineering in fifty years is the advent of 
so-called industrial research as a tool of progress 
Just as fifty years ago it began to be evident that a 
trained engineering personnel was required to sup 
plement and take over the work theretofore done 
by the inventor, so about twenty-five years ago we 
came to realize that engineering unaided was in 
competent to cope with much that pure science 
research was bringing to light. In different fields 
and in different industries this need for an en 
larged attack evidenced itself. From small and 
timid beginnings, two decades have seen the growth 
of great industrial laboratories which in many in 
stances have come to be the central nucleus about 
which the whole commercial machine revolves 
Equipped with the human and material tools of the 
pure science laboratory, they differ not at all from 
the latter except in the matter of objective. Alike 
in all other respects, they differ from their sister 
institutions of the university only in that their 
aim is to reach a desired utilitarian goal rather than 
to acquire new knowledge merely because it is new 
knowledge. 

Forming as they do a bridge between pure 
science and engineering, they have given us an or- 


ganization bv which every new fact of Nature 

































464 





AMERICAN Bar ASSOCIATION JOURNAL 














which is potentially useful can be made applicable afiair, there every reason to belli cel 
in the shortest possible time. Further, they have ated apy of the san tellect 
provided a mechanism by which the facts supplie ll pr ttever we reat se me 
to the engineer are mor« e and certain as terial sphere 
well as more extensive tl he ever had be lf. as elieve. one of th orob- 
fore. In many industt t is hard, if not i we Fra 
. zs ~ ii Ail PLiLS » Lic y Mot 
impossible, to draw a1 t iv, on this le Agr aers. 
° ° ° dliCd l L m Or Dring es 
lies engineering, and on tl r, research, al th 4 : 
: : , ind iws witn tne admiunistrat ( y in 
In those industries whe ustrial research ;.. : , Se 
. : 1 ‘ 1 ; nal y WwW I le conditions s oineer 
laboratories are most hig developed their re f . 
: 1 , ‘ ng nave create tor us, no pictu reation 
search director ha pec ( n important part ol an 1 -" 
- VOUTa e Ci ete withou } ¢ S 
the management, no ma on of policy af s- - 
- Ss aarens ’ ; : ible Neip 1 inticipated tro1 i en 
fecting physical tl ng made without con Seige. : 
. ve . pineers in I ulating proper s tor 
sulting with him. Tanke aeanl ti 
ae ; their worl 
While not a « ( r-in the establish rl ' th 
: - : ne g th 1 1e mate! nce 
ment of industrial res¢ boratories, their ex 1 : | +t 
° . 1 eng is as een para these hity 
istence and their é dicated that to a way Ce ae - 
eal DY Col | dqaing gt vt! I sm 
large extent they may | the answer to ot f . 
. . 1 "hs ass il me the worke ( I teés- 
of the questions which ha ed society as it : 
" ve 7 nal societi ke your some 
witnessed the growtl 1 « ition of indus , iar , 
. . ° ‘ P ounge I 1@ into pdeing nan 
try. Fear has often been « ed, particularly ‘eer ce aa, 

: ‘ , ing It tt! e things which <¢ ione 
with regard to the | utilities or quas , e tA 

° . ° ‘ . a ° t! ( ot 1 ing 
public service industry, tl e elimination of com , I g 

Sacks : e I I l ) ( est SO- 
petition in the old set { 1 the disappearance ; 4. 

. ; A 3 Ccie¢ es ( r elve t I \ us 
of independent units in ition would result , ’ ; , 

: = 1 L\ I I better doing I it tne 
in lack of progress and th nance of obsolete 3 
: , " ° pure té il phere Vewest t potent 
and expensive metl y of us it seen oe . , 
; ‘ .¢ i thes¢ are the Atl eering 
that the existence 1 research labor ‘ ' R & 
. , ( lal Nes¢ ( 
tory as an integt rt ot lern commeré , 

be 4 | eering Cot nake 

organization has give to this fear. lor ; ; 
; allable r national ¢ tners 
external competitiot é 1 its presenct ; ; 
. . p tne | ti ¢ ( 101 
substituted an inter competition. Or1 ) “ 
. 1erTe\ S esired ne ( inc 
the one hand we have t ry a group bo : ¢ 
. e nae - T 1é { I ery I t il mn 
able, trained men whi | depends on the . ° , , , 

é Sb Ta i. Ne eal i¢ S r eve e best 

ability to produce neve tream of better i al ili ' , | 
: , : . ' ¢ { C | ( ir app l en incn 

products and better m«e f they fail in this : és 

they work themsel On the other ri , as , 

. > - . nu I e past nit ( ( and en 
hand, if the oper: o depa ts fail to aval ; tae : 

P : ee , P ' 41 gpineers | e ¢ ived out of tT! n growing 
themselves of what the | ry produces they : 
ae : as “ needs e machinery for g and ap 
have indicated their mpetence Many years ol , ; - | | 1 
7,4 £ ¢ t eage nad t nave made 
experience have given m«¢ e opportunity to se¢ ; , ; _ 
; > , ot ‘ 1. begin t least, on orga eit ledge 
these internal forces at w 1 I am quite sat! ,, ; 
2 : . ind ta e t make t S¢ f t those 
fied that it nee no urg external competition, , ; 61 “ : 
harge t t! ity of law I it and ad- 
as we commonly unders prevent our g eat é : ' . 4 
‘ : ; I rat ihe progress I aq tne 
industrial combinat g into a qu ‘ a f tl 
: c SOK ( trol OT nl I 1 i” 
cent static state. , : - 
: I s 1s attected mat e extent to 
I have endeavors ef outline to in fee 
e ( ¢ ing T » eT + ties 
cate by three or four ex it of an innumé¢ r, ; hinh ct Barta 
. } tis a que which should Ss 
able host, something t tupendous chang : 

: nes. , , interest to men of your | ety 
which science and engin have brought ; ; , A 
L e \ with a he y not 
the world of our x the past half cent t] f admi 

aps ‘ . P ’ n ot aan ( { ( aws 
With all his adapt has not been able hich th 
* 1 or ! hich it sets t e 
in this short time fu t himself eithe ; 
z a ‘ - ‘ lia ew e@! ct red 
individually of collective! . best employment ' 
of the new force nd tl ey disposal and 
command. 
Thatever ' ] ait . ,] 7 , lanre > “2 . > ot > 
Whateve . bout evolution Fifty Years of Progress in Medicine 
as applied to man, the e quite certainly rg 
confronted wit] evol process as regal! 
society in which man is tl vidual cell 1e mie kness. If at e at 
past fifty years had wit great acceleration n eld, I sI ls t con 
in that part of thi ich has to do with ( cl u S f the 
bringing the cell los tl extending the ture | ( edicine t 
range of their f veloping entiré t t ( es in tl to con- 
new functions t] m Like 1 : 1 I l perp ion 
evolutionary processes ety has not bee S s the hig] lity 
uniform as regards é t Development < the At so, Mr. Pre fu 
the control org sm ssarily lagged, but ( e is—in the ¢ Ss. yes 
since the evolution on tl terial side has been ery real sense S you 
largely a conscious man ’ ind man-controlled gentle the lav 

















7 — LA 
Most 1g i] oOingi¢ viv 
rj 1 
1a ( 
| ' » 111A 

ACIS IOUS i ¢ 

+ Llalf ; 
I ri r Centul 
R 

IV ¢ } % S 


i 


vement 


DEVELOPMENTS IN RELIGION DURING THE 


AST FIFTY YEARS 


During 


Growth in Contrast 


idencies Which 


erience 


his Period Has Been the E mergence of the 
with the Static Conception of Inerrant 
[lave Become Especially Apparent Dur 


ry—Enlarged Use of Psychology in Interpretation of 
Permanent Quality in Religion* 


By Dr. Ozora S. Davis 


President of Chicago 


t as this demands 
ion certain delim 
in the use of 
d to the area of 
antly evident 

d inter-racial 
ual, and spiritual 
a new vital and 
himself.” Thus, 
rope, the phi 
ractical 


1ission lands, may 


nfluences in the 
of the United 
n as well as in 


velopment during 


with that radical 
iples of civiliza- 
he Great War. 
sre theory, 
le world in which 
we do not yet 
yne generation to 
There- 
ield of social 
ust be chastened 
and valid judg 
formulation than 
We shall pro- 
of the fact that 
1e war has done 


+ 


sely, the response 


to that spiritual 
rion is therefore 
It includes the 





human relations. 

in social action. 

experienced, It 
7 


ormal person 
Back of 
ns lies its pro- 
is racial as well 
stitutions and 
is not simply 


aking for human 


465 


Theological Seminary 


welfare and happiness. Like the quest for truth 
and perfection which issues in schools and libraries 
and the press; _ the yearning for justice which 
finds expression 1 laws and courts and the princi- 
ples of juri eeudacaen ; so religion comes to concrete 


ion in churches and ritual and ways of be- 





Cherefore, religion is to be differentiated from 
its formulation in reasonable statements, which is 
heology, and its incorporation in appropriate insti- 
tutions, which is expressed in the church with its 
technique of administration, worship, education, 
and social service. It is religion as the abiding 
reality back of theology and the church which we 
shall seek to explore in this brief study; but we 
may never ignore or neglect the external and formal 
expressions of religion in attempting to discover 
and appraise its development. 
lt is necessary to note in passing a certain im- 
atience in reference to institutions of all kinds in 
the general temper of the time. Protest against the 
church is a part of a current attitude. The familiar 
disparagement of theology is equally understand- 
able as an expression of the general restlessness 
We have every reason to expect changes in this 
popular attitude as the spirit of the age shifts with 
the passing of each generation. 

We are to discuss religion, therefore, rather 
than theology or ecclesiasticism, although any 
changes which take place in our conception of reli- 
gion will ultimately be registered in theology and 
in the ideals and programs of the Church. 

Any survey of the movement of human thought 
and a tion for the last century, and especially since 
Charles Darel in’s “Origin of Species” was published 
in 1869, will reveal a profound and inclusive ten- 
dency to shift from the idea of fixedness and 
finality, the static conception of the universe, to the 
developmental conception of all things in the 
process of becoming. Religion always has tended 
to fix itself in forms, to crystallize in creeds and 
institutions. The most significant single movement 
in religion in the past fifty years has been the emer- 
gence of the idea of development and growth, in 
contrast, with the static conception of inerrant 
finality expressed in a church, a sacred literature 
closed in a fixed canon and sealed with the stamp 
of inerrancy, or in a group of dogmas fashioned into 
a creed or creeds. It is the most fundamental and 
comprehensive line of demarcation to be observed 
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in contemporary religious thought and life. On the 
one side stand the Catholic Christian churches of 
the Greek and Roman rite, the so-called Funda- 
mentalists, lately represented by William J. Bryan 
and the whole anti-evolution movement, and the 
Christian Scientists, with their rigid loyalty to Mrs 
Eddy and her book, “Science and Health.” On the 
other side are ranged the religions which accept the 
general principle of development and make no 
exception in including all the facts of religion under 
the category of growth, process and the trend of a 
living universe toward that “far-off, divine event, 
toward which the whole creation moves.” How rad 
ical in its intention and universal in its sweep this 
difference is, appears in the Modernist movement, 
under which general category we are now subsum 
ing all the activity in religious thinking which 1s 
symptomatic of the last few years especially. An in 
fallible church, an inerrant Scripture, and an author 
itative creed are set over against what Auguste 
Sabatier called “The Religions of the Spirit.” That 
which science and history have accepted as a work 
ing hypothesis is claiming also the field of religion 
and the contest is on between the two ideas. It 
may be called the struggle between the static and 
the developing religions. It is not between the Dar 
winian hypothesis and the authoritarian faiths; it 
is between the conception of religion forever fixed 
in church and creed and Scripture on the one hand, 
and religion as sharing the entire process of a devel 
oping universe which is still in the process of 
becoming. It is a conflict between the crystallized 
conception of religion as fully and finally revealed, 
a sacred deposit, and religion as essentially living, 
growing, and defining itself anew in the terms of 
each generation. The disciples of the static reli- 
gions have an easy path; their goal is reached; the 
last word has been spoken and needs only to be 
obeyed. The disciples of the developing religions 
have a far more difficult task; they are explorers, 
discoverers and adventurers, the disciples of the 
growing light and followers in the upward way 
Theologians of the first type s¢ ek only to interpret 
the final words of the inerrant Scriptures and the 
creeds sanctioned by the fathers; theologians of the 
second type are the fearless seekers of new truth 
which shall complement the old and may soon yield 
to yet more perfect comprehension of that which 
remains today unknown and alluring. 

lherefore, to use the words of President Faunce 
of Brown University in an address given in 1916: 

“The most noteworthy element in the religious 
advance of the last fifty years is the general diffu 


sion of the idea that advar religion is desit 


able.” 

This sums up concisely the essential meaning 
and value of the adjustment—rather than the con 
flict or the strugle—between the scientific spirit and 
method on one side and the mception of static 


religion on the other 

On the background of this fundamental change 
we now sketch briefly certain religious tendencies 
which have become apparent especially during the 
last half century. 

The first of these is the awakened social passion 
that has marked the development of religion in the 
modern world. The individual emphasis in religion 
always has been strongly made. In one sense of the 
word, religion always has heen and ever will be a 








quest for the highest goud, salus, salvation, of the 
individual. It has been an experience to be realized 
individually; it is the desire to “save one’s soul.” 
[his individual note always has been dominant and 
always will be 

The other and complementary factor in the 
response of the individual to that spiritual reality 
which he calls God, namely, religion in its social 
content, has come to a new manifestation within 
the last fifty years in the United States. It has 
found expression in the words “Social Service,”’ 
now, perhaps somewhat over-worn, but a term 
which had the ring of bugles in the morning to the 
men and women who witnessed the advent of the 
twentieth century. The beginnings of this emphasis 
in England lay in the work of Dennison, Maurice. 
and Kingsley. It came to expression in America 
in the writings and work of Washingt Gladden, 
Josiah Strong, Walter Rauschenbursh and Graham 
laylor. The practical formulation of the new ideal 
was seen in the programs of the men’s church clubs, 
the discussions of religious conferences, the enlarged 
conception of religion in social action which marked 
the editorials and articles of the religious press. It 
swept the static as well as the free churches, in 
practically all of which committees or boards of 
Social Service appeared. Whatever differences 
might sunder the religious groups respecting their 
creeds or ritual or order of government, they recog 
nized together in a burst of insight and purposeful 
action that the community is the field in which reli 
gion must validate its function as the salt and light 
and yeast of the world. Undoubtedly the move 
ment ran to extremes, as all new conceptions of 
truth are apt to do. It obscured for a time the 
other aspects of the religious experience, which 
must be inclusive of all personality and life if it is to 
be true. Gradually it became clear that, important 
as were the social expressions of religion and good 
works, these were effects rather than causes; and 
the true conception of religion demanded something 
more than the love of fellowmen; it called also for 
the love of God with all the heart. 


\ second influence which has worked radically 
in the religious field during the past fifty years is 
the theory and practice of education in morals and 
religion. The technical training of religious leaders 


and the indoctrination of disciples always have been 
conspicuous factors in the program of all religious 
organizations. The use of the catechism and the 
support of the parochial school are not new. The 
idea of educational work for moral and religious 
ends, however, has come to new definition and pro 
gramizing during the last half century. A concrete 
expression of this is the change of the name of the 
International Sunday School Associat to the In- 
ternational Council of Religious Education. This 
movement has not been without protest by those 
who say: “Religion cannot be taught; it must be 
caught.” In so far as this statement calls attention 
to the fact that memorizing definitions and repeat 
ing creeds never can guarantee that a person or a 
community is religious, it is well grounded and 
wholesome. The entire conception of education, 
however, has broadened within the last half cen 
tury. It conceives of its task as the development of 
the individual for his entire life in reference to the 
physical world, to society, and to God. To know 












































the botanical name of the primrose does not neces- 
sarily make any emotional change in Peter Bell. 

“A primrose by the river’s brim 

A simple primrose was to him, 

And it was nothing more.” 
It is the first step, however, in transforming a Peter 
Bell into a Linnaeus 

So religious pioneers have thrown themselves 

into the task of shaping the theory and defining the 
practice of education in the whole area of religion. 
Like all movements begun with enthusiasm, this 
has doubtless run to an extreme and must swing 
back to better balance. In 1908 the Lyman Beecher 
lectures at Yale, the most significant lectureship in 
the United States in the field of preaching, were 
given by President Faunce on “The Educational 
Ideal in the Ministry.” This brought the emphasis 
mn Religious Education to comprehensive expres- 
sion. It stressed anew the fact that religion is vital, 
1 matter of growing social experience, not the 
acceptance of certain creeds, the discharge of litur- 
gical functior worship, or membership in a reli- 
gious institution. The Religious Education Associa- 


1 
t 


tion was founded in 1903. Its annual conventions, 
ts painstaking and exhaustive researches, pub- 
lished in its monthly magazine, and its practical 
pioneering in this field have made the last quarter 
f a century the most significant period in this de- 


idea of education in morals and 

nfessional churches which still 
maintain their rigid insistence upon creedal loyalties 
have been strongly influenced in their methods of 
work by the emphasis on child psychology and the 


velopment of thi 


religion Che 


littering characteristics of the successive periods in 
religious development 


Fifty years ago religion was considered pri- 
marily as an adult experience. Childhood and 
uth were given little attention. The previous cen- 
turies exalted the study and teachings of the “church 
fathers.” Then suddenly the needs and claims of the 
hurch children burst upon the attention of reli- 
gious leaders. Children were no longer regarded 
merely as the subjects of catechetical indoctrination 
n preparation for the rite of confirmation and the 
reception of their first communion. The fact that 
hildhood and uth has a religion of its own, to be 
understood according to the laws of developing per- 


onality and served by the proper agencies in the 
religious community, came like a revelation of new 


truth. The Young People’s Society of Christian 


Endeavor, organized in a Congregational Church 
by Rev. Frar E. Clark of Portland, Maine, in 
881, grew th unprecedented rapidity until it 
pread around the world. The various Christian 


ommunions rganized their own associations 
intil today tically all of them maintain such 
cieties. Then came the various organizations of 
vhich the Boy Scouts and the Girl Scouts are 
This movement kept pace with 
the development education and found its expres- 
ion in the radical modification of church buildings 
Instead of t 

entirely of the 
= Furnichs 


typical example 


a 


he church “plant” consisting almost 
ctuary designed for public wor- 
hip and furnished according to the creed and ritual 
nherited from the past, the modern parish house 
s often the larger and dominating unit in the build- 
ngs construct minister to the religious needs 
f the community. The church of tomorrow is 
recognized as existing in the children and youth of 
today, and leaders are trained, buildings equipped, 
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and funds lavishly given to serve the religious needs 
of those groups which were practically ignored fifty 
years ago. The sermon to the children is often pre- 
pared and given with as much diligence as is put 
upon the preacher’s discourse to the adult congre- 
gation, 

Another factor entering into the appraisal of 
changes in religion registered during the last half 
century is the enlarged use of psychology in the 
interpretation of religious experience. Fifty years 
ago the current idea of religion was that it was the 
result of supernatural influences, the gift of divine 
grace. To interpret it as a natural phenomenon in 
human life, to be understood as other phenomena 
are understood, was foreign to current ways of 
thinking. Psychology, however, insisted upon in 
cluding the whole personality within the range of 
its survey. It opened a biological approach to the 
religious experiences of the individual and the com 
munity. Thus came into being a new study, the 
psychology of religion. 

At first this seemed to the timid and the hesi 
tant to rob religion of its supernatural source and 
character and to lead inevitably and disastrously to 
a merely mechanistic interpretation of religion. It 
seemed to reduce the mysterious and sacred experi- 
ence called conversion to a phenomenon of adoles- 
cence or a product of natural forces working accord- 
ing to fixed laws and therefore void of divine 
significance. This early mood of panic has passed 
away and we now recognize the debt which religion 
owes to the painstaking and patient investigations 
of the psychologists. The sources of the experience 
are not reduced to the merely natural or rational 
because the processes are more fully understood ; 
psychology has made religion not less but more 
divine in its primal source and permanent guar- 
antees 

Another emphasis is worthy of brief note. The 
attempted reduction of religious experience to the 
terms of rational comprehension has served only to 
reveal that permanent quality of religion which we 
best subsume under the category of mysticism 
This is, briefly stated, the possibility of immediate 
contact between the individual and the immanent, 
majestic, awesome reality which we call God. The 
widest exploration and the deepest probing of sci- 
ence has only revealed the reality of something 
lying back of phenomena and law, which Rudolf 
Otto describes as the “numinous.” This is that mys- 
tery, tremendous, fascinating, productive of awe, 
which is apprehended and felt, but never compre- 
hended or fully rationalized, whenever any honest 
searcher for the full meaning of the universe probes 
to the depths and stands at last, awestricken upon 
the abyss of being. This is not the terror in which 
the savage shrinks back from the dread of the dark; 
it is the reverance and adoration in which the 
wisest of men responds to that “something beyond” 
the farthest limits of his research. It breaks forth 
in all hymns of praise; it is the profoundest note 
sounded by the world’s greatest poets; it is the 
haunting reality which makes the word of the 
prophet the voice of God. In an age which on the 
surface seems most material, most sophisticated, 
most entrenched in definitions and certainties, this 
“cosmic consciousness” and mystic wonder appears 
most clearly. Men seldom put this experience into 
words for the simple reason that it passes the 
















expressive power of words; but they are aware of it 
and they respond to it. It is the background of 
worship, the warrant of faith and the assurance of 
hope. In his deepest appreciations and motivations 
the modern man knows the reality of this awe and 
wonder in the presence of the universe which has 
been made so beautiful and orderly by modern sci 


ence. Closely related to this fundamental emphasis 

. : 7 1 j 
upon immediacy of contact between the soul and 
the reality which is named G full of awe and 


Science, New 
us movements deriving 
ese have been recruited 
who were not satis- 
fied with the ministry of their professed religions to 
their deepest The permanence of these 
movements cannot be anticipated; but their growth 

yf the religious phenomena 
of the last fifty years. They have to be classified 
under the religions of authority Whether or not 
they will remain static is hidden within the veil of 
the future. At their loyalty to inspired 
leaders and authoritative scr unswerving. 

Out of the conception of 

| 


nas 


wonder, is the growth of ( 
Thought, and various relig 
from Oriental religions, Th 
largely from the ranks of t 


1ose 


needs. 


present 
iptures is 
religion as an essen 
tial universal experience grown a changed atti 
tude on the part of the various representatives of 
the Christian faith toward the non-Christian reli 
gions. The former was summed up in the 
proposition of a famous character in fiction: “When 
I speak of religion I mean the Christian religion 
and when I speak of the Christian religion I mean 
its true form as established by law in England.’ 


attitude 
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‘The other 
Indian Road,” 


attitude is defined in Christ of the 
by E. Stanley Jones refore, in- 
stead of carrying to the adherents of the ethnic 
faiths a religion which contains all truth in 
and practice and must be accepted, generally in the 
particular form in which it is expressed in Western 
Christendom, Christian missionary today ap- 


his work in a spirit of appreciation of the 
ns, gives 


creed 








the 
oaches 
proacne 


religious values in the non-Christian religi 


his message, renders his service, trusting in no sanc- 
tions of superiority or especial privilege, relying 
upon the final triumph of that which is true and 
which, therefore, must finally prevail. A mission 


g experience once asked, as he looked at 
a famous church building in New York, “How can 
I explain to a Chinese what a Brick Presbyterian 
Christian is?” His friend, who | recently looked 
at another famous church in New York, replied, 
“You must tell him that a Brick Presbyterian Chris- 


ary of long 


tian is first ecclesiastical cousin to a Marble Colle- 
giate Dutch Reformed Christian.’ 

Out of this welter of bewildering ideas and names 
we are coming with a new vision and understanding. 
This is not wrought by the surrender of essential 
convictions; it does not mean that all religions are 


ynviction 


it men to 


equally true; but it does affirm with new c 
that God hath made of one 
the face of the earth 


evel 


dwell on all t t they should 
seek God, if haply they might feel after Him and 
find Him, though He is not far from any one of 
us; for in Him we live and move and have our 
being. 
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By Dr. Joun H. FIN Ley 


asked if he could sing, 


CERTAIN man, being 
A said: “No, but I have a cousin who can play the 
German flute.”” I am not a lawyer and never had 
legal training, but for a period in my early life I swept 
out the office of a young lawyer and with such dis- 
crimination and efficiency in the distribution of the 
potent dust that he became one of our first lawvers 
(the late Edgar A. Bancroft), a1 
ofa High School 
graduate became President of the 
ciation, Silas H. Strawn 
Some of the rest of us graduates went on to Col- 


lege, while he did not; but you will not use this as an 


d I am also a graduate 
most distinguished 
\merican Bar 


in Illinois, whose 
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argument against the recommendat ft nittee 
to which he referred this morning issed 
us all because of his greater native ability a s in- 
defatigable assiduity. Moreover! e had gone to 
College, he might be President ates— 
as he may yet be 
\ few weeks ago in speaking at the lebration of 
the fiftieth anniversary of the establish nt the High 
School in which he had his early training, and of which 
he is as I have said the most distinguished graduate, | 
recalled the “oration” So calied I is valedic 
torian I delivered in that same somewhat less 
than fifty years since. It had as its The Mists 
Away” and traced the history of man- 
beginning it least I the first chap 
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ter of Genesis ntending that there had been con- 
tinuous progreé My principal, a New England 


schoolmaster, me that there were some who 


did not hold that view and that I would best take note 
of this cont which I did, revising my 


‘There are some who contend 
yrogressed in all times and in all 


“oration s 


that the world 


ces has 1! I t retrogtTra led at tink igs but, | a lded, 
the world mov nevertheless 
It has been a difficult thesis maintain at times 


nn journeying along 
reputed father of 
is the primal imple- 


Since tne! 


the coasts 





letters, Droug 


ment of education, and is at the foundation of all civi- 
lization and culture (for “without writing to hand down 
accumulated w m no amount of skill in bronze or 
iron could wit ation”), I seemed to hear him in 
this distress¢ juy : 
When |! ntemplate the ravage 
oO habetic lore 
»¢ nic Savage 
Vac e-lov 1g : 
Using ic tables 
Lo Ss ne lish fi € 
Preac ophic fables 
s mad des 
See pure ence turned to choking, 
Shoot rowning, human kind; 
Hear a] y invoking 
Hate God’s benignant mind; 
See the t trees transmuted 
Into tered pulp, while man 
With a n, deep-convoluted 
lakes 1 place of primal Pan, 
And instead of finding pleasure 
In a simple life with song, 
Spends his planetary leisure 
Reading w the world’s gone wrong :— 
peeing ring this, I’ve wondered 
Mid this murder, greed and fret, 
Whether I have sinned or blundered 
( ¢ i} h ¢ 
But the s t as assigned to me assumes that 
there has bee ress even in this period of world 
lepression a1 lisappointment, and I am to 
let no pess rver prevent the world in general 
and An ular f ving on neverthe- 
less.” 
On se, there can be no ques- 
tion as I has reached down 
to the « has sisted upon following 
man t his grave It put him under 
only the meag mpul S time fifty years 
ago. In fact ication was not in practice com- 
pulsory in a1 tate. The parent could do pretty 
nuch as with his child, quite in contrast 
vith the hildren who now come trailing 
clouds of glory to this part of the planet. Their 
eyes must be treated prophylactically when they 
rst open them upon the world; they must have a 
ertain cu ge of air space if born in tene- 





ents; they culated ; vaccinated against 
ertain disea their milk is publicly pasteurized ; 
their teeth ar mined, their adenoids and tonsils 
removed: tl istiomatism or strabismus is cor- 


d and put out of their 
’ cy as far as is individually 
possible, and rything possible done to make him 





a healthy, moral and intelligent citizen. Prohibi- 
tion has been enacted primarily for him and the 
training of the schools of the last fifty years has 
been a potent factor in making prohibition a pos- 
sible enactment. 

The result both of increased population and 
compulsory education laws is that there has been 
an enormous increase in school enrollment and, by 
reason of these and the expansion of the age area 
of education, school expenditure has increased be 
yond the increase in population. In 1878 there 
were about 9 million children enrolled in 48 States 
and Territories; in 1927 there were more than 24 
million in 48 States. If the actual attendance in 
1878 and 1928 were compared, it would show that 
nearly five times as many children are now being 
“educated” as fifty years ago over 20 million as 
against about 4 million and for a larger school year 
and for more school years. The total expenditures 
then were estimated to be less than 80 million dol 
lars, whereas in 1924 the latest figures at hand 
showed an expenditure of nearly 2 billion—and 
since then it has been greatly increased. In 1878 
the per capita cost varied from $2.10 in Alabama to 
$14.62 in Massachusetts, while now the per child 
cost in most of our large cities has approached or 
gone beyond $100 per capita. (Washington, $120; 
Pittsburgh, $122, and Rochester, N. Y., $140.) The 
cost to each individual inhabitant has increased 
from $1.60 to $16. 

It should be said, lest these statistics cause 
alarm or boastfulness, that upon the authority of a 
recent research undertaken by the National Educa- 
tion Association, there is nothing in the recent 
history of the nation’s economic development or in 
its present economic position to indicate that school 
costs are larger than is economically justifiable, the 
total expenditure for elementary and secondary 
schools being only .58 of one per cent of the value 
of its tangible wealth and .12 of one per cent for 
higher education. The annual payments for life in- 
surance are nearly as great as for all forms of 
schools—and what is spent for schools may well be 
considered payments for the insurance of our na- 
tional life under government by and of the people. 

The most remarkable expansion has been in 
the field of public secondary education. Fifty years 
ago people were still debating the legality of the 
high school. There was only one high school in 
Nebraska in 1878, 1 in Colorado, and 1 in Arizona 
Washington, then a territory, had 101 high school 
pupils, and there were only 100,374 in the United 
States, as compared with over 4 millions in 1927 
Again there were only 5,600 pupils in kindergarten 
in 1878 by comparison with more than 700,000 in 
1928; and 31,555 in universities and colleges as 
compared with three-quarters of a million—nearly 
a million—in 1928, or as many almost as in all the 
rest of the world. 

There has also been in this half century expen- 
sive expansion in providing for vocational training 
and for laboratory instruction in the sciences. The 
President of the National Education Association in 
his annual address in 1877 said as to vocational 
training: “Shall we attach workshops to our 
schools? Certainly not. But it is possible to have 
public workshops where boys can learn trades as 
well as public schools where they can learn letters.” 
Since then the whole range of vocational instruc- 
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tion has become a part of the public school curricu- 
lum. 

Then a new population is being added by the 
continuation school in which boys and girls who 
have gone out from school before the age of 16, 17 
and in some cases 18, are required to attend upon 
instruction four or more hours a week. It was in 
support of such provision as this that the British 
Minister of Education, Mr. Fisher, in the midst of 
the war, when things were blackest and Haig spoke 
of his men as standing with their backs to the wall, 
and in words that were heard 


rose in Parliament 

above the sound of the guns, said: “Education 1s 
the eternal debt of maturity to childhood and 
youth.” The eternal debt is not considered paid at 
12 or 13 or 14. As President Butler said: “There 
is no more useful period in the whole educational 


I 
process than that in which the growing youth is 
giving part of his time to study in the productive 
industries which are k1 as work, whether it be 
manual or mental. Just here lies the field of the 
continuation school, which is one of the most im- 
portant and most imperfectly developed lines in our 
educational plan. The ol is not the alternative 
to work, and work is not the alternative to sc 
Both the school and the work are complementary 
parts of the single process through which the train 
ing for life passes into the active work of life itself 
The less abrupt the transition, the more effective 
the training will be.” 
Quantitative statistica 
shift of school population from the little one-room 


1? 
ik 
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analysis also shows a 


school house (red or white), to the consolidated 
semi-rural school and the city caravanserai, where 
it is difficult to provide a seat for every child. Fifty 
years ago only 20 per cent of the children were born 


in the city. Plutarch quotes some ancient Greek as 
saying that “to a man’s being happy it is in the first 
place requisite that he should be born in some 
famous city.” If that were true only a very small 
percentage of the children born in 1878 had promise 
of happiness, the pursuit of which is listed in our 
Declaration of Independence as one of the things 
that should be guaranteed to everyone—for few of 
our cities were famous then. Now more than 50 
per cent are We have yet to learn 
how an urbanized nation will govern itself when its 
leaders are born in ordinary city apartments or 
tenements, educated in the streets, far from green 
pastures and brought up amid the push-carts and 
trucks of commerce rather than in the furrows of 
the plough, the trails of the forest, on the canal 
tow-path or out on the boundless plains 

So much for juantitative analysis. It has 
in itself great and ion significance, for it indi- 
cates a determination the part of a democracy 
to give its children and youth equality of oppor 
tunity in securing their share of the intel 
lectual heritage and a belief in education as a con 
dition of progress 

As to the qualitative advance (for “quality in 
education is the f culture’), the analysis 
is not so easily made. 

When in Greece, two years ago, being asked 
on my arrival to speak for the colleges, universities, 
and learned societies at the dedication of the library 
which America has erected there in sight of the 
ancient Parthenon, I set out the next morning to 
consult the oracle at Delphi as to what I should 
say. I meditated there for many hours and came 





born in cities 





race § 


essence 
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back with my own thoughts as the deliverance of 


the oracle. But in preparation for this occasion I 


did what moderns do instead of consulting an 
oracle: I sent out a questionnaire. Mine went to 
about fifty university and college presidents and to 
all the superintendents of public instruction, that 
I might have advice of their observations. I can 
not even summarize their ans in a quarter of 


an hour, but I have their collective counsel in mind 
is I give my own estimate of progress and its 


prophecy. 

The first observations is that in these fifty 
years all our teaching has been given a new back 
ground. Fifty years ago man was generally sup- 
posed to have been less than 6,000 years 
ago and the earth iderably if any older 
Now it is known that man has been here 700,000 
years on a globe that was sent gs] in space 
thousand million years ago. We were 
sure, that this was a Copernicat 
ve come int 


We hav 


created 


not considerably 


inning 
at least a 
taught, to be 
world, but only in this period have \ 
consciousness of a planetary existenc¢ 


emerged from the Ptolemaic age. We have con 
quered the poles; we have weighed the earth, we 
have conversed with the stars pectroscopically, 


universe and we have at 
tele publicity not 
\ll this has given 
ation and a new 


we have measured the 
tained a human automobility and 
even dreamed of fifty years ago 

a new perspective to human edu 
prospect, 


[he qualitative analysis would show first and 


unmistakably a phenomenal advance in the train 
ing of teachers and in the technique of teaching 
Born teachers are few in any generation. Seneca 
said 2,000 years ago: “In this time of so great a 


scarcity of teachers,” he who instructs the minds of 
youth is also useful to the State as he who defends 
the accused (the lawyer) or brings forth candidates 


for office (the politician ) or decides for peace or 
war (the monarch). There was one going about the 
villages of Galilee “teaching” at the moment. But 
even “made” teachers may learn the technique ot 
teaching letters, mathematics, science and the arts, 
and we have to depend largely uj uch teachers 
There are well toward a million now and practi 
cally all have had to undergo some training, not 


only in the content of what they 
method of teaching. And there is no money spent 
by the State that is better worth spending than that 
which provides teachers for its children—for the 
schools are the teachers. I adopt as my own a 
statement of the Carnegie Foundation that if train 
j 1 women wh 


teach but in the 





ig of any sort can provide men an 


et = | 
are equipped and willing to serve youth as youtl 
should be served, their service is pre-eminent 
‘There are no better teachers than the best of fifty 
years ago—but there are more good ones.” 

The second advance has been in the standard: 
zation of requirements not only for teachers but 


for pupils, entering or graduating from schools and 
colleges. It went so far a quarter of a century agi 
as to invite the suggestion that we should some day 
put into our arithmetics the tables of 
weights and measures this academic table: 

50 minutes make an hour, 

5 hours make a week, 

18 weeks make a credit, 

24 credits make a diploma or a degree. 

Almost synchronously standardizatior 

came the expansion of the curriculum to admit new 


ili eal 
among 


with 
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disciplines that we might offer “educational 
tokens” either of silver or gold at parity, lead or 


platinum. A dean of a western university is quoted 
as saying that his office was no longer a place for 
educationa unsel or guidance but a market for 
the exchange of negotiable tokens over the counter, 
so that | ful barter one might come to this 
epree al et be a versatile ignoramus. The scope 
f the expar n is suggested by the information 
vhich one versity President sends me, telling 
1e that o1 tinguished university offers a course 
for policemen and that another gives credits (nego- 
iable tok boxing and estling 
But meanwhile, greatly assisted thereto by the 
ir in the ection of men for military service, 
psychological tests have been going forward and 
ve arer uiring » the atomic content, edu- 
cationall) every discipline and making formulae 


for com] suitable for variant minds,—a diffi- 
cult chemistry, I confess, for some minds like ben- 
zene have many creative possibilities while some 
have seemingly none. But with all the mass pro- 
duction, the tendency is toward trying to discover 


the potencies of skill in the individual and helping 
him to make the most of his higher aptitudes, till 
as H. G. Wells says, “Wherever the flame of God 
can be lit it has been lit.” 

This should help every man to make his ut- 
most contribution to the work of the world—not to 
make life j centered, ergocentric, but glorify God 


job that a man undertakes. It is that 
is lifted certain jobs into professions. 


through ever} 
spirit whicl 


And there has been unquestioned progress in ele- 
vating ever the three learned professions of fifty 
years ago and in adding to them. President Eliot 
is one of his last addresses said that at Harvard in 
1870 the degree of Bachelor of Law was given to 
any man, who paid three terms’ bills (covering 
eigheen months) and had not been very irregular 
in attending lectures. In the Medical School writ 


ten examinations were deemed impossible because, 
is it was urged, “a majority of the students cannot 


vrite.” You know what advances have been made 

the standards of requirements for admission to 
your profe n and another will speak of what has 
been done the field of medicine and another of 
theology. But there are more professions now than 
there ere Muses in the Greek world, for this is a 


complex and it demands more varieties of 
ervice that have the spirit of a profession in them. 
But there are millions who cannot find in their 
cation in this machine age the opportunity for 


their me ind spiritual development—who must 
find it if find it at all in their leisure time. One 
f the « is of educat it is now coming to 
be appreciated in this half century, is to prepare 
men and women for its right use. I arrived at this 
mclusion myself nearly a quarter of a century 
igo and thought that I was the first to reach it, 
but I disc red later that Aristotle has said much 
the same thir r two thousand years ago—only 
he ade end of education, though it 
vas class ¢ he had in mind. Now there 





S univers mass leisure—and in part compul- 
ory. Preparation for its best use is an even more 
lificult undertaking in education than that of pre- 
paring for most jobs 

The greatest specific progress in the half cen- 
tury has been in the education of women. Fifty 
years ago the U. S. Commissioner of Education said 
there is an in reasing desire in the public mind to 
furnish women an education fully equivalent to the 
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best education for men. There were then only 


23,639 students in “superior institutions for women” 
and those were for the most part female sem- 
inaries. Now convention no longer beats them down. 
‘he dream of Tennyson’s “Princess” has been 
realized, for there are colleges “far off from men” 
but like the men’s where they are taught all that men 
are taught, if not “twice as quick.” More than 
that they sit with men in the same halls and work 
in the same laboratories. One of our great univer 
sity presidents after a journey across the continent 
a tew years predicted that women would come to 
be the chief if not the sole media of culture in Amer 
ica, since men have taken too largely to the purely 
practical. 

To me, however, the word of prophecy of high- 
est import that these fifty years have spoken is that 
education is not for the infant, the child or the youth 
alone, but that it is a life process and that it is 
largely self-education. All that Abraham Lincoln 
said of his own education was that it was “defect 
ive.” But while his formal education was slight he 
kept on educating himself, as is illustrated by this 
incident in his life which he related to a predecessor 
of mine as president of a mid-western college. Un 
able to find in the dictionaries a satisfying definition 
of “demonstrate,” he said to himself: 

“*Lincoln, you can never make a lawyer if you 
do not understand what demonstrate means.’ And 
I left my situation in Springfield, went home to my 
father’s house and stayed there until I could give 
any proposition in the six books of Euclid at sight 
I then found out what ‘demonstrate’ meant and 
went back to my law studies.” 

The most inspiriting word that has come fron 
the laboratories of science is not that which adds to 
our material welfare but that which assures us 
that man may go on learning through life. Pro 
fessor Thorndike’s scientific pronouncement which 
is, in effect, that we are never too old to learn 1s 
the prophecy uttered toward the close of these fifty 
years which gives most promise for the progress 
of the next half century. We are lengthening the 
average length of life to little purpose if we do not 
extend the life of the spirit also. 

Balzac said that journalism was the religion 
of democracy, but I think it is rather education, 
but it is the newspaper and the library that are to 
help above all other agencies to realize the promise 
of that prophecy of lifelong education. 

In flying across the continent as I have done to 
reach Seattle for this meeting, the outstanding 
buildings which I saw most generally in the cities, 
towns and villages were the school houses and the 
churches—with the court houses in the countyseats 

the symbols of our faith and hope for individual 
and racial salvation 


In 1921, President Eliot, the chemist who be 
came a great educator, wrote of education since 
the Civil War and ended his paper with these 
words to which I subscribe as the epilogue of this 
brief survey of the last fifty years: 

ALL MEN AND WOMEN WHO BELIEVE THAT EDU 
CATION IS THE BEST SAFEGUARD OF DEMOCRACY MAY 
REST CONTENT WITH THE PROGRESS OF EDUCATION IN 
rHe Unirep STATES SINCE THE Crvit WAR 

No, not content with the progress but with the 
assurance that, in the optimistic word of my youth- 
ful oration, the world “moves on nevertheless” to 
something still better. 
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Bar from entering the Association. He also made 
certain comments on the financial statement issued 
by the Executive Committee showing the condition 
of affairs of the Association. 

Mr. Henry Upson Sims of Alabama, chairman 
of the Budget Committee of the Executive Com- 
mittee, replied briefly, pointing out that the pam- 
phlet embodying the financial statement criticised 
covered two years instead of one, as the speaker evi- 
dently assumed. He added that he could assure 
the gentleman that the budget for last year and 
the year before had been gone into with the great- 
est care. As to the proposed increase in dues, the 
Budget Committee during the last three years 
had had the greatest sympathy with the feeling 
expressed by the previous speaker. Nothing was 
moving the Committee in seeking to secure ap- 
proval of the increase except the absolute necessity 
of the situation. 

Mr. Edward T. Lee of Illinois rose to ask 
more definite information as to the amounts going 
to the various committees and sections. He was 
particularly interested in the section on Legal Edu- 
cation and Admissions to the Bar. Mr. Sims re- 
plied that that particular section had spent about 
$11,000 during the past year. He also gave exact 
figures for various other sections. After some 
further remarks from the floor Articles IX, X and 
XI were approved. 

Article XIII as printed and proposed author- 
ized the Executive Committee to “submit from 
time to time by referendum to the individual mem- 
bers of the Association questions affecting the sub- 
stance or administration of the law which in the 
opinion of the Committee are of immediate prac 
tical importance to the whole country.” Mr. Glea- 
son L. Archer of Massachusetts presented an 
amendment to this which empowered the Execu- 
tive Committee to submit by referendum to the 
membership “questions of policy of the Association,” 
and requiring submission “when so directed by 
vote of the members at any annual meeting.” The 
amendments were accepted by the Executive Com- 
mittee without debate. Article XIV on “Incor- 
poration,” Article XV on “Approval of Legisla- 
tion,” Article XVI on “Amendments,” were all ap- 
proved unanimously. 

The proposed revised By-Laws were then 
taken up and the first eleven were approved with- 
out discussion. Mr. Gleason L. Archer of Mas- 
sachusetts offered a substitute for section 1 of 
Article XII, which was accepted by the Executive 
Committee. This section as printed provided 
that “each section shall meet at least once a year 
in connection with the meeting of the Associa- 
tion, but not during such hours as the Associa- 
tion is in session.” The proposed substitute pro- 
vided in addition that “at least one general busi- 
ness meeting shail be held not later than the day 
preceding the opening day of the Annual Meeting 
of the Association.” The remaining sections were 
then approved, after which, on motion of Mr. Hull 
of Detroit, a resolution was passed altering and 
amending the Constitution and By-Laws as they 
had been adopted section by section and article 
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by article. The resolution received a unanimous 
vote. Mr. Hull then offered a further resolution 
repealing all sections of the Constitution and By- 
Laws existing prior to the adoption of the foregoing 
resolution, which was also passed unanimously. 

The special order of business having been 
disposed of, Chairman Long called on Director Wil- 
liam Draper Lewis of the American Law Institute 
for a report on the work of that body. Director 
Lewis reported that the past year had been valu- 
able for the amount of work accomplished. Mem- 
bers of each group had learned how to work to- 
gether and to apply to their respective subjects the 
rules governing the technique of form and expres- 
sion. A proposed final draft of the first half of 
Contracts had been adopted, with some minor 
amendments, at the last annual meeting of the 
Institute and its publication as an official draft 
would take place in the fall. The forthcoming ap- 
pearance of this first official draft though only a 
small part of the Common Law, had forced the 
Council to consider problems connected with the 
wide distribution and effective use of the restate- 
ment. The progress already made in arousing the 
interest of the Bench and Bar, and especially the 
leaders, in the Restatement, and the present very 
considerable use of the tentative drafts, were most 
encouraging. A. year ago a solution of the principal 
problem connected with the use of the official drafts 
as prima facie authority had not been found, but to- 
day he could say with considerable confidence that 
a way had been discovered to overcome the main 
difficulty. It was, in brief, for other State Bar 
Associations to follow the example of the Co-op- 
erating Committee of the Michigan State Bar As- 
sociation and of the Committees of certain other 
Associations which had published certain parts of 
the Restatement with State annotations. 

Director Lewis then told of the submission 
to the last annual meeting of the first half of the 
Code of Criminal Procedure. Much interest had 
been manifested in this draft, particularly by 
the Commissions appointed to submit proposed 
changes in the criminal procedure in their States. 
Inquiries were frequently received concerning the 
probable date of completion of work on the C 
and the answer was that they expected to place 
a draft of the last chapters before the Annual 
Meeting in the spring of 1930. Before that date, 
however, there was reason to expect that more than 
one state legislature would adopt many of the pro- 
visions in the first half of the Code. There was no 
reason why they should not, as each chapter is 
practically self-contained. It had never been the 
thought of the Institute that all the States, or 
any one of them, should adopt the Code as a whole, 
as conditions varied in different commonwealths. 
The work being done on the Code was a signifii- 
cant recognition by the Council that the Institute 
was not necessarily limited to a Restatement of 
the law. What should be the future aims of the 
Institute was a question which must be answered 
in the next two or three years. 

Chairman Smithers of the Bureau of Com- 
parative Law not being present, Chairman Jus- 


ode 
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P- Chairman Local Executive Committee New Member Association's Executive Committee 
. Miller, of Los Angeles, was called on to present the justice were decently administered so as to re- 
wrt of the Section of Criminal Law and Crimin-  flect high credit upon the American judge. Never- 
’ gy. During the past three years the section had_ theless, there were instances where judicial buf- 
ws terested itself in various crime surveys and in the foonery, inefficiency, or incapacity, widely adver- 
ail vities of Crime Commissions. After a summary tised, had tended to bring the whole institution 
ws ts work during the past year, he stated that at into disrepute. While it was neither possible nor 
oat meeting in Seattle the Section had adopted a desirable to standardize methods or manners, it 
lution calling attention to the wide scope of the was possible as well as essential to sustain con- 
9 1e problem, the large number of agencies en- fidence in the courts that the administration of 
* ged in combating it, and suggesting an effort to justice should at least and always be simple, dig- 
Ja termine the nature and character of the programs _nified, certain and uniform. Justice cannot be dram- 
= ng undertaken by responsible national bodies and tized any more than it can be commercialized 
a“ invitation from time to time to some of them to without loss and injury to the state, and all judges 
i rticipate in the programs of the Section. everywhere were interested in seeing that the 
It seemed particularly important to the Sec- reputation of the American bench did not suffer 
He 1 that as soon as possible there should be un- from the fears or the vanity of a few charlatans, 
— ertaken a restatement of the criminal law and_ and that its processes should not be preverted and 
Ne reclassification of crimes. This would facilitate its influence weakened for the amusement or the 
: securing of reliable statistics by providing a entertainment of the public or the gratification of 
te mmon basis for comparison. Serious considera- personal vanities 
. n should be also given to even more fundamental Mr. Edward S. Rogers, of Chicago, Chairman, 
o. inges in the classification of crimes. presented the report of the Section of Patent, 
nb Hon. T. Scott Offutt, chairman of the Judicial Trademark and Copyright Law. As the report 
per ection, made his report. The most useful func- of the Section was in print and the bills for which 
~ n of this Section was to stimulate among its approval was asked were appended to that report, 
.d mbers an increased interest in the work of the it would not be necessary to outline them. 
a5 sociation and to foster in the American judi- Chairman Rogers called particular attention to 
is iry a consciousness of the dignity, the import- House Bill No. 9586, amending the copyright law 
nee, the power and the responsibility of the judi- so as to permit adhesion of the United States to 


is “< aa , oa > - P . ° 
il office. Generally speaking, civil and criminal the International Copyright Union known as the 
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Berne Conventior The United States and China 
and Russia were the only important countries in 
the world outside of this Union. The purpose 
of the Convention was to secure automatically 
throughout the world the protection of the works 
of an author in every member country. The United 
States had not been able to join this Union 
because of certain obstructions in our copyright 
laws which the Bill undertook to remove. The 
proposal had the approval of the Section 

This particular recommendation provoked quit¢ 
a lively discussion. Mr. Otto R. Barnett, of Illi 
nois, stated that the Section is by no means 
unit as to the desirability of this legislation. It 
was not a mere amendment of the law but involved 
a complete reversal of the copyright policy we have 
always had. Under this policy nobody could in 
fringe a copyright or subject himself to the strin 
gent penalties and procedures of the copyright law 
without first having had an opportunity to know 
that the matter was copyrighted. That, however, 
was not the European system, under which any 
matter produced was automatically copyrighted. If 
this feature was introduced in the United States 
no writer, no advertising man, no business man 
could use anything that he found in print without 
taking a chance of violating the copyright, because 
if the matter was produced by a citizen of one of 
the 28 countries belonging to the copyright union 
and it had been published, it was automatically 
copyrighted. 

Mr. Rogers replied that under this bill we were 
getting far more than we gave, namely automatic 
protection for all our literary work in foreign coun 
tries. We were subjecting ourselves at the most 
to a mere inconvenience. Mr. A. C. Paul of Min 


neapolis, stated the bill had been carefully con 
sidered by a committee outside of the Bar Associa 
tion consisting of the Registrar of Copyrights and 
a number of other gentlemen and had been ap 
proved by them. He trusted tl the Bill would be 


it 
approved by the Associatio1 \fter some further 
discussion, the approv: Bill was put to a 
vote, and a count showed that the necessary two 
thirds had not been secured 


Chairman Rogers then resumed his report a 
gave a list of measures which the Section had dis 
approved. These will all be found in the report 
printed in advance of the meeting 

Mr. Gurney E. Newlin, of California, chairman 


of the section on Mineral Law, presented its re 
port. He outlined the events leading up to the ap 
pointment of the committee of nine to consider and 
report upon all proposals relating to the conserv1 
tion of mineral resources within the United States 
He told of the selection by this committee of Dean 
Henry M. Bates, James A. Veasey and Warren Ol 
ney, Jr., as its representatives on the committe: 
proposed by Dr. Work, Secretary of the Interior, 
consisting of three members appointed by the 
Federal Oil Conservation Board, three appointed by 
the American Petroleum Institute, and three from 
the American Bar Association. The committee so 
composed had held hearings in Washington and 
finally agreed on a report recommending the ap- 
proval of an act to promote conservation of petro- 
leum and natural gas, to avoid waste thereof and to 
encourage the establishment and maintenance of 
underground reserves of such minerals and to au 
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thorize certain agreements. The Section recom- 
mended the approval of this act by the American 
Bar Association 

He further reported that the commi 
of the Section had been continued and empowered 
to perform all the duties enumerated in the origina! 
resolution appointing it; to study and report to the 
Section the question of state legislation to relieve 
oil operators from the provisions of the anti-trust 
laws of the state, with proper limitations and safe 
guards in the public interest, and to draft an ap 
propriate bill or bills for submission should the 
committee find such legislation desirable and in the 
public interest; to study and report on the ques 
tion of state legislation in relation to the co-oper 
ative development and operation of single oil pools 
and the conservation of natural gas and gas pres 
sure, with authority to draft such bills on that sub 
ject as it deemed desirable; and to co-operate with 
the Federal Oil Conservation 


ttee of nine 








Board, the Stat 
Legislatures, any other public agency or any othe: 
organization having as its purpose the conserva 
tion of the petroleum reserves of the United States 
The Section had further adopted a resolution 
that any legislation to promote conservation of 
petroleum and natural gas be extended in principle 
in proper cases, to any other irreplaceable mineral 
resources. He then moved the adoption of a reso 
lution approving the recommendation of the Sec 
tion respecting the Act to promote conservation of 
petroleum and natural gas, etc., which motion was 
seconded by Mr. James A. Veasey, of Oklahoma 
This motion was the signal for a somewhat ex 


tended discussion Mr. Samuel H. Borofsky, of 
Massachusetts, thought that the proposed com 
mission provided for in the measure would divest 
Congress of certain rights necessar t 
tection ofr the public 
Mr. Julius Henry Cohen, of New York, thoug! 

the langu ige of Section 2, whicl pr ded that “N 
agreement by two or more persons for the opera 
tive devel pment and operatio1 ra oil and ga 
pool shall be deemed in violatio1 f acts of Cor 
gress forbidding monopolies « 9 ents in re 
straint of terstate commerce,” was t broad and 

ight cause future embarrassment ( ggested 
hat the ls “othe se leg should | 


nserted after the word “agreeme 


Mr. Nathan W. MacChesney of Illinois 


ed 


agre 
that legislation of this character was needed. but 
tna iChisiallon OF This Characte a needed, Ut 
suggested that section 2 was so broad as to raise the 
question as to whether it was subject to the limita 
tions of the following section—under which section 
agreements must comply with certain conditions 
] ] man r i a 9 ly y + ¢ hh } 
ind only be made after a public ation Dy the 
etuent C00 tana ion Board 1 ‘ tate f 
ederal i Conservation 0a 1 State | 

erproduction existed 
Chairman Newlin replied tha t bill i 
ifted was intended to cover t Situations: one 
b | ° e ’ 

in agreement dealing with the cooperative devel 

opment and operation of a single « ind gas pool 


and the second, with an agreement with regard t 
the operation of perhaps many pi 
period of overproduction such as we have today 
when oil is being produced at a net loss. This last 
sort of an agreement must be submitted to and 
approved by the Federal Oil ( servation Board 
Mr. James A. Veasey, of Oklahoma, a member of 
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Littes 1 some further explanations as 
the bill. 
At this Cohe ke nimous con 
to offer an ndment to section 2 inserting 
words “other e in the public interest” after 
d “agreet t and adding to the section 
t was quoted ve the concluding words “by 
n of the : igreement embraces 
than one producer.” The motion was sec 
led and passed. Mr. Nathan W. MacChesney 
Illinois, thereupon offered a further amendment 
section 2 pr g that the agreements made 
ler this se uld be subject to the limita- 
s and pri sect 3 here a series of 
agreements entered into and where any 
parties art ed to such series, the inten 
being to n t clear that sectioi, 2 cannot 
| e res in section 3 
some turt iscussion the question was put 
Ss ame it was los Mr. James H 
ennan of Mass usetts moved to refer the whole 
matter to the next annual meeting of the American 
r Association, which motion was seconded 
Chairman Ne n spoke briefly on the impor- 
-e of action in the present situation. There 
O reas t se that e situation would 
iny different next year from what it was now, 
pt that bstantial additional loss would 
e been incurre It was highly improbable also 
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that further information of value could be collected 
in the next year. He therefore stated it as th: 
definite sense of the Section that there should be 
no postponement of decision on a matter which 
meant so much to the country. The motion to 
postpone was thereupon put and lost, after which 
the meeting approved the bill by a vote of nearly 
+ to 1. 

Mr. Jesse A. Miller of Iowa, Chairman of the 
National Conference of Commissioners on Uniform 
State Laws, presented the report of that body. The 
Conference recommended that the Association ap 
prove the Uniform Public Utilities Act, as finally 
approved by the Conference and by it recom 
mended for adoption to the various States and 
Territories ; also the Uniform Business Coporation 
Act, the Uniform Reciprocal Transfer Tax Act and 
the Uniform Veterans’ Guardianship Act, as ap 
proved and recommended by the Conference. As 
to these proposed measures the report as presented 
by Chairman Miller made the following comments: 

“The Uniform Public Utilities Act and the 
Uniform Business Corporation Act have each had 
very careful consideration by the National Confer- 
ence. Each subject has been before that body for 
a number of years and a year ago these acts were 
tentatively adopted by the National Conference but 
held over until this year that they might be fur- 
ther examine l, scrutinized, and studied, so that 
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if any errors appeared, typogray oy or otherwise 
they might be corrected by the Conference this 
year. 

“The Uniform Reciprocal Transfer Tax Act ts 
an exceptionally short act but meets a long felt 
need. Acts of this character have already been 
adopted in a number of the states. These acts 
should be uniform and it is to this end that this 
act was prepared for adoption by the states. 

‘The subject of the Uniform Veterans’ Guard 
ianship Act was taken up by the National Confer- 
ence at the instance of the United States Veterans 
3ureau. The Federal Government pays large sums 
of money each year for the benefit of incompetent 
veterans and the minor children of veterans, and 
this act provides for uniformity in the appointment 
of guardians for such veterans and such minor 
children. The Veterans’ Bureau is very anxious to 
obtain the enactment of this law so that the pro- 
cedure in the various states may be uniform. 

“The Conference has also considered, section 
by section, uniform acts on the following subjects: 
mechanics’ liens, child labor, divorce, acknowledg 
ment of instruments, fire arms, the apportionment 
of income and principal among tenants and remain- 
dermen, securing compulsory attendance of non- 
resident witnesses in criminal cases, amendments 
to the uniform negotiable instruments act, and a 
state air licensing act. Though uniform acts on 
these various subjects were considered, section | 
section, the acts have not been perfected and the 
subjects were re-referred to the committees having 
them in charge for further study and with direc 
tions to again report proposed uniform acts on 
these subjects at the next annual meeting of the 
National Conference.” 

On motion the Uniform Acts as presented were 
all approved by the Association by the necessary 


two-thirds vote. 
Fifth Session 


AST PRESIDENT CHARLES S. WHIT- 

MAN presided at the fifth session, which was 

held in the Metropolitan Theatre. The first 
item on the program was the report of the section 
on Public Utility Law This was presented by 
Secretary Armstrong of New Jersey. 

He reported that the program of formal’ ad- 
dresses and papers as heretofore published had been 
carried out. The subjects disc ne included a sur 
vey of legal and economic principles governing the 
regulation of public utilities, the conflict between 
federal and state regulation, and the proposed 
federal regulation of interstate motor bus carriers 
Particular attention had been given in the informal 
discussion to the various proposed amendments to 
section 266 of the Judicial Code, by which it is 
sought to exclude from the jurisdiction of federal 
district courts controversies arising over alleged 
confiscatory rates fixed by State authority for public 
utility services. It had been suggested that pro 
posed legislation of this nature might properly re 
ceive attention from the American Bar Association. 
The Section had noted with satisfaction the com- 
pletion of the labors of the Commissioners on 
Uniform State Laws with respect to a proposed 
uniform public utility law. 

Mr. Walter H. Eckert, of Chicago, chairman 
of the Committee on Publicity, reported substantial 
progress in the matter of friendly relations between 


Vv 
y 


the Association and the Press. Advance copies of 


all committee reports and of many of the speeches 
delivered during the meeting had been given to 
the press and had received serious consideration. 
The committee desired to express to the ] ress, and 
especially to the local newspapers at Seattle and to 
Mr. William G. Long, Chairman of the local pub 
licity senauliten: its appreciation of their valuable 
assistance. 

Secretary MacCracken then read the report of 
the Committee on Memorials, the members stand- 
ing until the report was concluded 

Mr. Edward A. Zimmerman, of page Chair- 
man of the Membership Committee, gave an ac- 
count of the organization which it had been neces 
sary to build up in order to carry out the Member 
ship Campaign. Since June 30, 1927, 3,252 new 
members had been elected. This was the first year 
that the membership had been conducted on the 
basis of an advance payment of dues with applica- 
tion. In previous years acceptance of applications 
without requiring such advance payment had re- 
sulted in a large number of new members failing 
to pay dues with consequent loss to the Associa- 
_ During the past year the cost per new mem- 
ber had been greatly reduced and the average cost 
per new member is now less than the dues received 
from new members elected during the current year, 
notwithstanding the fact that new members were 
required to pay only for the unexpired quarter 
period following their election. 

The report recommended that the Membership 
Committee be continued as a special committee un 
til the organization work above ferred to was 
completed. A motion to this effect was adopted 

Mr. Josiah Marvel, of Delaware, Chairman of 
the Conference of Bar Association Delegates, 
prefaced his remarks with a brief statement of the 
origin and purpose of that section. The Conference 
for thirteen years had devoted itself to attempting 
to carry out the policies and plans urposes of 
the Association, in so far as such activi 


e€ 


ies did not 





conflict with the work of committees or other sec- 
tions. During the past year, the C e ha 
been active in regard to the selection of lges, the 
relation between the press and the bar, and bar 


organization throughout the United States. It was 
not committed to any form of bar organization but 
was trying through its delegates to induce lawyers 
everywhere throughout the country to manifest a 
greater interest in the profession. It had also been 
active during the past year in the effort to develop 
greater interest in the Rule-Making Power of the 
Courts. The year before it had used its time very 
largely in disseminating information on the subject 
and during the year just ended it had attempted to 
develop that into action. The result as it stands 
today is that there are five states with statutes 
giving the courts power to é rules, some of 
them rules with the force of 1ere are seven 
states that have created judicial councils with vary- 
ing powers and duties, and there are now over 


4 





thirty states in which active committees are con- 
sidering the subject for the -— se of reporting to 
the coming meetings of the Associat mn. the ¢ Con- 
ference was of the opinion that this reform would 


no recommen- 





lead to many other reforms. It hz 

dation to make, and simply reported progress 
Mr. F. Dumont Smith, of Kansas, Chairman of 

the Committee on American Citizenship, presented 
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the last meeting of the Associa- 


tee had been reorganized and there 


ne member of the Special Com- 
n Citizenship in every congres- 
in some more 
had a working 
1uous, of nearly 500 members 
e President. Its principal busi- 


rty-five states and 


it now 


teaching of the Constitution in 

1 the law schools. Thirty- 
req ing that the Constitution 
mmon schools, but there was 


teaching except in a few states. 
m of the teaching profession, 
a subject of which it 
which it naturally 
the special com- 
success in ap- 
Unfortunately a 


take on 
norant, and 
However, 
ing remarkable 
1 + 


autnorities 


w schools were not teaching the 
e young lawyers in any real 
- them had met with no re- 

t the committee had appealed 


t 
iw Examiners, and these ofh- 
had given assurance that 
1ination for admis- 


e would be searching questions 

not y on the legalistic 
background, its history, struc 
ror it. ‘ 

Mr. Henry W. Taft, Chair- 
tee on Jurisprudence and Law 
vas presented by Judge Jesse 

ber He stated that the re- 

nber of bills pending in Con- 
Committee had given attention 
bills One of its members 


neton and makes it his business 


affect the Bar of the 
recomm en led the adoption 
as printed in the pamphlet 
f the meeting, 
k them up and gave a brief 
utior pposing the so 
since it was 
having the 
decided 
to injunc 


to a 


1 


+t refers primarily 
ites Before that, it took 
t the uri liction of the 
equity suits The committee 
r disapproved this bill in its 


yper to withdraw 


thoanuaoht it nr 
ignt } 


This was done and the other 
the committee were approved 
hards, of Illinois, Chairman of 
Removal of Government Liens 
rted that further time was 
ears ago the mmittee believed 
thstantial progress when it se- 
the Senate of a bill in harmony 
That bill wever, met with 
n in the House because it 
jurisdiction in the Federal 

f a lien in favor of the 
Judiciary Committee of the 
1current jurisdiction vested in the 


the chairman of the committee and the Chairman 
of the Judiciary Committee of the House for the 


purpose of threshing out the matter. At one which 
was held early in May at Washington, it was agreed 
that the chairman of the committee should draw 
an entirely new bill which, in his judgment, would 
meet the objections of the committee of the House 
and at the same time stand a reasonably fair chance 
of passing the Senate. This was done and the bill 
has been reported out by the House Committee, 
with every prospect that it will pass next session. 
The committee simply reported progress at this 
time. Its sole recommendation was that the Presi 
dent be directed to appoint a special committee to 
take charge of the subject during the coming year. 
The motion carried. 

On motion of Mr. William C. Kinkead, of 
Wyoming, the Committee on Education of Aliens 
and Naturalization was continued. 

Mr. Hugh Satterlee, of New York, Chairman 
of the Committee on Federal Taxation, presented 
its report. One addition should be made to the 
report of the committee as printed. That report 
showed that Sec. 611 of the Revenue Bill of 1928 
had been eliminated by the Senate Finance Com- 
mittee. At the last moment, however, it has been 
reinstated. Failure to note this in the report as 
printed was due to the fact that the report, to 
secure inclusion in the pamphlet sent out to mem- 
bers, was filed while the bill was still pending in a 
committee of conference. “Section 611,” he con- 
tinued, “is an iniquitous provision which permits, 
in certain circumstances, the Treasury Department 
to retain taxes unlawfully collected at a time when 
the Statute of Limitations had already barred col- 
lection of such taxes. The section was originally 
included in the House bill with the backing of the 
Treasury Department, but we persuaded the Treas- 
ury representatives to withdraw their support and 
it was eliminated by the Senate Finance Commit- 
tee. Through the insistence of one or two members 
of the Committee on Ways and Means of the 
House, it was reinstated at the last minute in con- 
ference.’ 

The recommendations of the report, he con- 
tinued, were that the committee be continued and 
that it be authorized to continue its services to the 
Congressional Joint Committee on Internal Revenue 
Taxation, or other similar agency, to assist, as far 
as called upon, in restating the Federal Revenue 
Acts. The subject of Federal taxation would prob- 
ably continue of legal importance for some years 
to come. On motion, the recommendations of the 
committee were approved. 

Mr. A. B. Andrews, Chairman of the Commit- 
tee on Judicial Salaries, stated that its report was 
already in print. However, it was prepared three 
months ago and there had been some additional 
legislation since that time. It would therefore ask 
leave to file a revised supplemental report setting 
forth certain increases in salary that had been 
granted. During the past year Massachusetts had 
increased the salary of Supreme Court judges from 
$12,000 to $14,000 and that of Superior Court trial 
judges from $10,000 to $12,000. South Carolina and 
Virginia had raised Supreme Court salaries to 
$7,500 and $7,600 respectively. On May 29 Con- 
gress had passed an act increasing the salaries of 
Supreme Court judges in Porto Rico, the Philip- 
pine Islands and Hawaii to $10,000. The trial judges 
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in China were given $10,000, the four trial judges seemed to be willing to stand, and simple 
in Honolulu City and in the Virgin Islands $7,500 that it is really remarkable that we t met 
and the four country judges Hawaii $7,000. The that situation before. You lawyers 
committee recommended that the Special Commit extent English and American socia s and 
tee on Judicial Salari e « ed. the members government conditions have prog T 
to be named by the in¢ ¢ Chairn yplicati f what we call the ‘ ( 
Andrews thereupon é evised rep at prin imply stated, is é 
be accepted as a bst ( the torege greement ertaking t ce 
recomme ndation ¢ 1 I € Phe motio { 1 ess there 1s some reas 
carried. le he some fraud ¢ 
Mr. Thoma 1) h Carol ow Of the ict he contract 1s 
presented the re é mittee on ( re has oc 
merce, in the abs« é ( Butler. ‘The re e eanized labor, thi 
port was in print a e assumed it had been rea tee appointe the suggestio f 
It contained among other t bill concerning n by Pre t Green of the ed 
the settlement of 1 tria tes on which the tion Lal las accepted ( 
Committee had worked hard everal years and principle that hen an agreem<¢ 
which it asked the Associat approve. Whe luntarily entered into for the 
he came to it, he would ask } ius Henry Cohe! trial disputes it shall be valid ( 
to explain its purpose H« ( oceeded to re v, and t ties who make 
the other recommendations « ed in the rep intable 1 eir promise. Th 
which were approv' 1 which uined even the con ( 
At his request \ ( ( k the floo1 n lifter s le as Mr. W 
present the recommet he Associat ery ( f the Man 
approve the report ( ee on the subje 
of the settlement nutes affecting Mr. ( ' ee ad Chat 
or relating to inte e ¢ erce. and that it be ‘ endat s to the bill 1 
instructed to take to) have the bill enacted tion carrie 
into law, after necessary ‘ ( He stated that Mr. Ja M. Lashly, of M 
this part of the work ot the « ttee was inaug f the Con ttee on Commercial | 
rated during President 1 istration, al ruptcy, presented its report The ft 
carried on through the mil itions of Governo! eld a meeting New York, as 1 
Whitman and Mr. St n \ ut the cord several years, and had tak 
support of these tl Pre the committee ard speeches f1 represent en 
would not have been able t ( plish the worl | . | 
it thought it had accomplishe It uld be dil he 
cult even to summarize the r the last five d calles 
years in this field. The t given at the pu t ( 
lic hearings held by the c e in New Yorl elt ct 
last February showed that th inimous opil ercial 
of all the committee's ad rs was against cot LW ers : 
pulsory arbitration of any k t ( tne 
It had then turned its to the s or associate relations, t 
tary efforts that might be e to avoid cont! e can fessional ethi ed 
versy in industry the f interstate c n laym«¢ 1 equally ob . 1vmeé re 
merce, and it found there ( ess to be constr ot boun les applic ible t ( 
tive on the part of organ ibor, organized e1 However, the ject was one e 
ployers and organized busin generally. Out ot itted t 1e Committee on Su t 
the mass of conflicting opi! that it had receiv: Canons e committee thoug 
during the last four or five y it had been able the matter to the other committee s¢ 
to draw certain lines up ch there is ac vork it was keeping in close touc 
currence of opinion Phes vere very sim] On the subject of bankrupt tee 
There was to be a Federal Industrial Council, ce felt that the time had come to s e Bar of 
posed of official representative appointed by the the country Credit Men’s Ass s and t 
President from he Ameri Bar \ssociati dustrv 1 reneral that it is now + top t 9 
American Federation of La National Chamber § ering witl e bankruptcy law a ( e t 
of Commerce, National Associat § Manufa ibide by its sions,—to lea erst and 
turers, and three of the ag ral organizatio1 e the law ret some of the bi : $s ope 
of the country, with the S f Commerce t Tl kruptey law of ed States 
and the Secretary of Labor ibers ex-offic s comparable t superior t g i, 
This council was not to be 11 tribunal or Canada ther countries. It ever, met 
arbitration board. It was y to give an oppor vith stea , sition from groups felt it was 
tunity to representatives f these various group temporary might presently repealed It 
to study the problems involved with a view was obvi that the law had come to stay the I 
recommending to Congress the public gener Bar might as well lead off in accepting it id r 
ally from time to time an justrial policy that undertake to learn and practice it 
represents a meeting of minds of these groups The chairman then proceed ull attention 
That was the first recommendation of the bill to the unfort te results, from the standpoint of 
“As to the second part,” he continued, “we ssets for creditors, resulting from t ictivities of 
found a very simple plank upon which everybody many organizations doing a quas legal business in 
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mittee had h 
ported progress from time to time. 


designed 


ad sessions for four years and had -e- 
This had been 
to bé a final report, but the committee 
i the Executive Committee alike had 


and members of 


found there was a great deal of misunderstanding 
ind considerable misrepresentation of the reasons 
for the rst, of the Canons recommended in the 
report The Executive Committee had recon 


nended that under the circumstances the commit 


tee propose that consideration of the first Canon as 
printed be deferred, and that the committee be 
continued for another year, and this had been ap 
proved by the Association He moved that the 


7 
remaining tweive 


Mr 


i question as to whether the 


proposed Canons be approved 
New York, raised 


“commissions” 


Julius Henry Cohen, of 
word 


in the proposed Canon “Division of Fees” did not 
ictually cover division of fees where there had been 
suit brought to recover collection. The Canon in 
question declared against any division of fees for 
legal services, except with another lawyer, based 


on a division of service or responsibility, but added 
that “the custom of sharing commis 
sions at a commonly accepted rate upon collections 
f claims between forwarder and re 
h one be a lawy er and the other one 


established 


ot commercial 
ceiver, thoug 
not heing <« “ot meats Paap ‘ ] j . —_ 
not, (being a compensation for valuable services 
rendered by each), is where 


it is not prohibited by statute.’ 


condemned hereby 


not 


Chairman Boston replied that he thought the 
Canon sp for itself and made it clear that com 
pensation for legal services of any kind was not to 
be divided, but tl 

+ ] 


as represented 


1 
KOC 


that commission on simple collec 
in established and recognized 
schedules of rate, being recognized as compensa 
tion for valuable services rendered by each of the 
contributing parties, was not condemned. The sav 
ing clause in those terms was not in the Canon as 


tions, 


recommended last year, but because of the widely 
extended view that the qualification should be 
made and that that saving clause should be in 


serted, the committee had reached the conclusion 


was no impropriety in a division of com 


that there 

mission according to established rates. He under 
stood commissions to be compensation for for 
warder and receiver based upon commonly recog 


nized and established rates, but not compensation 
for the lawyer's service in the conduct of litigation 

The point suggested by Mr, Cohen was the 
subject of further questions and discussion by Mr 
James L. Graham of Illinois, Mr. Ernest J. Tor- 
regano, of California, and Mr. J. Purdon Wright, of 
Maryland. Mr. Wright, himself a member of the 
Committee on Professional Ethics and Grievances, 
stated that the commercial lawyers of the country 
made a clear distinction between a commission on 
collections and the fees charged for a suit on that 
coll These commercial lawyers were anxious 
o have a rule laid down which would prevent any 
law list and any organization from advertising that 
The commercial lawyer wished 


“+3 
ectior 


+ 


it divided its fees 


to get away from division of fees, but not from 
livision of the collection commission. 


At this point Hon. Chester I. Long, who as 
sumed the chair, stated that the question before the 
house was on a motion offered a little while before 
by Mr. Cohen, that the Canon on “Division of Fees” 
be separated for consideration from the rest of the 


report. Mr. Cohen urged in support of the motion 
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that the work of the Association could be per 
formed more efficiently if this separation were 
made. 

Mr. James L. Graham, of Illinois, favored the 
motion. Mr. Joseph Matsen, of Washington, 
thought the Canon as drawn was entirely propet 
and spoke in support of it as presented. On m 
tion the proposal to separate the Canon in questiot 
was rejected, and all of the proposed Canons, witl 
the exception of that on “Bonding,” which had be 
withdrawn, were approved 

Chairman Boston then presented the next 
recommendation, which was that the e 
Canon 28 be amended by the insertion of the words 
“or collect judgment” ' 
suit.” The purpose of this was to condemn those 
who were engaged in stirring up controversies Dy 
going over old judgments and seeking to be em 
ployed in enforcing them | amendment was 





adopted, as were also t recommendations of the 
Committee that the supplemental canons be given 
consecutive numbers following the highest number 


of the present Canons of Professional Ethics 
that the Committee be continue: 
Sixth Session 
HE sixth session saw the immense auditorium 
filled to hear the address of Associate Justice 
Harlan F. Stone on “Fif Years of the Work 
of the United States Supreme Court,” and to wit 
ness the production of the pageant-drama on Magt 
Carta which followed. Pres! Strawn was 





the chair and said in introducing the distinguish 
speaker that “we are honored this evening by the 
presence of a very genial and a very able member! 


of the greatest tribunal in all the world.” 
Mr. Justice Stone was received with great ap 


plause. He prefaced his formal address with the 


statement that “it is indeed a privilege to be pet 
mitted to address such an audience as I see before 





me this evening. The satisfaction I feel in having 
that permission is exceeded only by my admiration 
for the ingenious arrangement by which those wh 
desire to see the pageant later in the evening can 
accomplish that result only by listening to such re- 
marks as I shall make. The only comfort and 
consolation I can afford you is that these remarks, 
I think, are not as extensive as were threatened in 
the announcement yesterday morning, and that | 
believe the doors are not locked.” 

He then delivered his address, which was 
listened to with close attention. Justice Stone has 
a remarkably good speaking voice and no diff 
culty was experienced in following his remarks 
from all parts of the auditorium. At the conclu 
sion, President Strawn said 

“Justice Stone, we are very grateful to you for 
this splendid address which you have given us 
It is a distinct contribution to the history of our 
times. We realize the amount of labor that it in 
volved. We also appreciate that the duties and 
responsibilities of your every day activities are very 
great and realize the sacrifice that you have made 
to give us this message 

“We also appreciate the attendance here this 
evening of so many distingu shed judges of foreign 
countries and of our own country, and for the As- 
sociation, and I think I express the sentiment of 


every member of the Association, I will say we are 








grateful, indeed, for your presenc« 

“Especially do we thank t listinguished 
Chief Justice of the Irish Free Stat vho has re- 
ceived the delightful acclain f that country in 
which he lives and has « e /,000 rive us 
t splendid essay vl ef ont 

“Magna Carta a pagea e] 

by 7 is Wood Steve en pre 

recél re the enthus f the 

nder the direct ( tton 

nairma | West l H 

Strawn (ex-of Page . % ( The 
Ameri Bar A ciation, al \ ~ pe 
Chairman, Loren Grinstead, a i.° J ir 
brook, Pageant Committee of the Seattle Bar As 


Seventh Session 


presided over the seventh ( ch was 
in the Met politan Theatre | nen of 
the Committees on Admiralty a Maritime Law 
ind Use of the Word “Attorney” not ng present, 
the report for those committees printed were 


Mr. Alfred C. Intemann, of New York, Chair 





in of the Committee on Publicat s, stated that 
as a result of changes in the fort 1 contents of 
the Annual Report, as set forth in the Committee’s 
ecommendations to the Executi some 
time ago, a saving of about $2,000 | effected 

the cost of printing and binding me for 
27. The number of pages ther: reduced 
by about 200, even though it was finally decided to 
retain both the geographical and alphabetical mem- 
bership lists. All problems involved in the prepara- 
tion of the Annual Report had not as yet been 
finally solved, and necessarily could not be, since 
n the nature of the case certain changes must be 

ade in the form of the report from time to time as 


he activities of the Association change and expand 


: 
[he committee would at all times entertain and 
velcome suggestions from the members of the As 
sociation concerning the form of this Report with 
a view to making it as useful as possible. 


Mr. A. C. Paul, of Minneapolis, presented the 
report of the Special Committee on the Division of 
Fighth Circuit. He stated that this ymmittee 


unanimously favored the Newton bill oe 
13567), with one amendment, viz.: erting in Sec- 
tion 3, line 15 of the Bill, as printed in the program, 
the words “in Wichita” after the word “Denver 

It recommended that as thus amended the bill be 





endorsed and recommended for passage by Con 
gress. The committee further sul tt 1 resolu 
tion that it be continued with authority in the Presi- 


‘ 
lent of the Association to fill any vacancies and 
t additional members if it seemed advisable 

This bill had the approval of the late Judge 
Walter H. Sanborn and was approved by the six 


present circuit judges, and by a larg umber of 
the district judges. It had been endorsed by the 


Bar Associations of Arkansas, K is and Minne 
\t the meeting of the spec 
in Seattle. nine members of the committee were 
present, and they voted in favor of the bill, and the 
others had previously expresse eir approval of 
it. At this meeting there were 
forty lawyers of the Eighth Circuit in addition to 


















membe1 the committee, and all of them 
ere in fav tf the bill lhe amendment which 
e committ proposed was made on the rec- 
meé Nansas members of the Asso- 
ed the adoy n of the resolution 


h motion carried 


M1 WW. Shelton, of Virginia, chair- 
i I ju rrocedure Commit- 
I it S ionger necessary 
take t 1 discourse on the merits of the 
vesting Supreme Court of the United 
tates the | t making rules on the law side 
the « t it now does on the equity side. 
ended the bill, and Chiet 
ticé ial en presi ent, had also recom(- 
é gress. The great majority of the 
nators we! lavor t it and the majority of 
Hous« their Vn signatures, were also 
favor of n spite of this; however, it had 
secure the passage of the meas- 
l g to the opposition of one 
senators. The request of the 
te that members of the Association 
te th I entatives right away, telling them 
the e brought up in the short ses- 
and get them to promise that they would 

te tor it 
Mr. Hug Mercer, of Minnesota, rose for 
rmation. He wished the chairman to tell him 
hat the ma es of argument against the biil 
€ ( 1 ( repli that the first was 
it it would 1 lire some little time and trouble 
the part Bar to learn a new system, and 
second was that it might do away with the 
essity of e1 ying local lawyers. These had 
been a vered many times an 1 those little 
ints were gone over in detail in the very full 
sport of the mmittee. Mr. W. F. Mason, of 
South Dakota, stated that as he understood it, the 
rguments D igainst it particularly were that 
would result local attorneys who had actions 
law in the ed States courts having to go 
r help to attorneys in the larger places who are 
imiliar with the practice in the United States 
urts in actions at law, as it is generally stated 
it they now in actions on the equity side of 
court. H is not here to argue that the bill 
ld not pa as he thought there was a good 
of argument on both sides of the question, but 
lid not think it would do any good to write to 
nators of! ngressmen. As the bill in question 
id been ay 1 a large number of times by 
the Associat before no further action was had. 
In the a nce of Chairman William Bros- 
mith, of the mmittee on Insurance Law, its re- 
rt was rece and filed. Mr. Forest C. Don- 
ell, of Missouri, presented the report of the Com- 
uittee on Leg 1 in the absence of the Chair- 
1an, Reginal feber Smith. That report had al- 
ready been print und he would refer only briefly 
the conte Three especially important and 
nteresting fa were mentioned therein. First, 
n the 18th day of January, 1928, for the first 
time in history there had appeared a Legal Aid 
attorney for a Legal Aid client in the Supreme 
‘ourt of the United States. The client was a 
vidow to whom an award had been made by the 
tah Indust Commission. Secondly, pursuant 


he Conference of Bar Associa- 
he committee had caused a study 
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to be made of the reasons why conciliation and 
triendly settlement of litigation had not been en- 
couraged by the courts to a greater extent than 
appears to have been the case, and the informa- 
tion secured would be given publication during 
the present year. Thirdly, the committee last year 
filed its first draft of a model statute for facilitat- 
ing the entorcement of wage claims, which claims 
constitute the largest single source of litigation en- 
gaged in by the poor, and it was expected to pre- 
sent the second draft of the proposed statute at the 
next meeting of the Association. 

Che committee also desired to call attention 
to the growing extent of legal aid. Its importance 
was being more and more recognized. The Ameri- 
can Academy of Political and Social Science had 
not long since devoted one entire volume to the 
subject and within a few weeks after the publica- 
tion of the committee’s report, the League of Na- 
tions had compiled and given out a spiendid vol- 
ume containing a statement of the law of nations 
of the world upon this subject. In conclusion the 
committee asked the support of the Bar, and par- 
ticularly that of the organized American Bar As- 
sociation to an even greater extent than hereto- 
fore. There being no recommendation, the report 
was received and filed. 

Mr. Chester W. Cuthell, of New York City, 
Chairman of the Committee on Air Law, reported 
that this committee of the Association up to a very 
few days ago had had jurisdiction of both radio and 
development of aviation. Much progress had been 
made during the last year in both of these fields 
and he was sure that every succeeding chairman 
would be able to report additional progress. The 
committee had attempted to keep in touch with all 
developments. 

Referring to the law passed two years ago, he 
reiterated the committee’s general objection to the 
creation of another Federal Commission. He 
thought there were too many commissions and 
that there ought to be more direct control of 
these and similar activities. The present Commis- 
sion was trying to function as actively and intelli- 
gently as possible and it happened to be a good 
group of men, but he thought that control had best 
be transferred to the jurisdiction of the Secretary 
of Commerce. The Commission had attempted to 
cure or palliate the evil of too many stations by 
cancelling licenses of a number. There was no 
suggestion of the United States paying compensa- 
tion to the broadcasting stations that were closed 
up. We were likely to hear a good deal more of 
that aspect of the matter during the next few 
months. The Committee made no recommenda- 
tion for legislation on radio. 

Turning to the air side of the committee's ju- 
risdiction, Chairman Cuthell stated that we had a 
federal law passed in 1926 that seemed to be nearly 
perfect. His feeling was that this was due to the 
fact that it was being administered by Assistant 
Secretary MacCracken. During the year an In- 
ternational Convention proposed by Mr. Fletcher, 
and earnestly supported by Mr. Hughes, was 
adopted in respect to Pan-America. You can now 
as a result fly regularly down into Central Amer- 
ica, but special arrangements have to be made 
for flights into Europe. During the year the Air 
mail lines had been used on an ever-increasing 
scale. The record of the air mail service has been 
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American ay t is far ahe 
aviation in every other try in one imp 
respect. It was stat n its own footing 
using its own wings at the present time lt as 
not asking a ! he ted 
states goveri € \ ( roreig col ric 
the real bills were being pa y the government 
But while the federal as adequate, there 
were many unlicensed pilots and planes in intra 
state aviation There s a necessity for a new 
uniform statute in regard to this intrastate : 
ness. Prof. Bogert and Mr. MacCracken, a Ci 
Jefferson Davis had gott 1 license la h 
was attached to the report nd the committee re 


garded it as a very simple d sound law 


After a conference with Chairman Miller of the 


Conference of Commissioners, he had prepared a 
resolution to the effec t the Association ex- 
pressed its approval e principles but not of 
the details of the form of the bill attached to the 


rt, and the committee 
Law t confer with the National 
Uniform 


committee's re} 


on Aeronautt 


Conference of Comm rs on State 
Laws relative to the rm State Air Licensing 
Act, and further instructed the committee, upon 


the perfecting of such an act by the National Con- 
ference of ( ion to do everything pos- 
sible to promote its passage. He moved the adop- 
tion of the resolution Ir. J. C. Benson, of Minne- 
sota, inquired if the last sentence of the proposed 
resolution did not amount in effect to a stamp of 
approval by the Association on an act which had 
not yet been the Commissioners 
Chairman Cuthell replied that such was certainly 
not the intention of the Committee, and Chairmar 
Saner explained that the recommendations of the 
niform State Laws would, 

at 


reported DY 


Commissioners n Un 
ive to be 


under the constitut acted upon 
some future meeting Che resolution was then 
passed 

Mr. Levi Cooke, of Washington, D. C., Chair 


mn of Date of 


man of the Committee 


( nee 
blaAlis’ ¢ 


idential Inauguration, 1 rted that at the last ses 
sion the proposed constitutional amendment em 
bodied in Senate Joint Resolution No. 4/ had been 


at 
introduced and passed in the Senate by a vote of 
yeas and 6 nays, 21 rs not voting. That 
the fourth time that the senate had voted by a larg 
majority, far in excess of two-thirds, to submit the 
Resolution to the states In the House, however, 
the final vote was 209 for and 157 against, with two 


senat 


members answering present and 66 members not 
voting, and therefore tl Resolution had failed 


for lack of the necessary two-third majority 
It was only fait » state that the opposition 


developed in the House showed a sincere question 


on the part of those opposing, part of them as to 
the propriety of making a change at all, and part 


rm of the Resolution that 
came before the House. The committee in charge 
of the Resolution had made an amendment to the 
Senate proposal by which the second session of 
Congress would termi: by limitation on May 
4th of each year preceding the general election 
That caused pronounced opposition on the part of 
many members of the House, who held that Con 

Id submi resolution which 


uid not submit any 
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would | limitation constitutional arrang 
ment on sitting of the sess Nothing h 


happened to impair the fundamental principl 


om 





volved and the committee recommende lat it 
continued. It would be impossible to accompl 
anything at the coming short si n of Congre 
but it was hoped that differenc f opinion as 
details between the House a Senate wo 
be eliminated in due coursé the 7Ist ¢ 
gress would submit the amendment yn a vote 
resolution to continue the committee passed 
Mr. Joseph P. Chamber f New } 

Chairman of the Committe Notewort 
Changes in Statute Law, was not present t rese 
ts report It had, however ee! reviou 
printed and distributed to met 


Mr. William Draper Lev Chairman of 


Section on | egal Education and Admiss 








Bar, presented its report In 1921 the Associati 

n adopting standards o ¢ id 
pe sed the heavy dut t | ra 
ucatio publishing f1 e a list 
the law schools which di 1 not 
comply th those standa a tre 

end t of work and f e | 
( was ble to meet t t \ Ve 
ivo there re, it had sul to t 
section to the effect that th e ( littee 
be requested to take such bl 
Couns to carry o..t this ma The resoluti 
was adopted by the se ¢ y t 
\ssociat Che Execu ( id ge 
erously S ynded to its te riat 

le had enabled the Couns tin 

ccs M H ( H er to t 
Council. 

a a ser so selects ha 
had ma years of exp rie e A schi 
vO $s an investigator o I ( litions 
His st ling Iowa was suff y « enced by 
the fact hat last vear he ( esident t 
the B Association of tl id prove 
all that had been expecte l more His work 
vas t only to investig indarads 
but al to gc to the Ba 1 the 
law scl l I the several s ¢ ¢ tnen if 
prove conditions. No ( vas ma 

At the conclusion of Mr. Lewis’ report, a m 
tion was made by Mr. Jame é i f Mas 
ichusetts, that Mr. Edward T. Lee, of Illinois, 
viven the usual time for th ission of the 1 
port Mr. Merrill Moore idiar weve 
made the point of order on 1 motion that it r 
quired unanimous consent 1 1 member to proce 
out of the regular ord led for t 
ET Se Ree! oo P ot nt an * 
egular order, which was e re t of the Genet 
Coun n the nominat f officers. Chairm 
Armstrong for the Coun ported the 
ni nation of Mr. Gurney E. } ( 
for President, and the u Ss re 1 





P 
Voorhees for Treasure F 


1 ‘ 


nemt 


ers 


the Executive Committee he reported unanimous 
nominations of Mr. Guy A. Thomps f Missour 


Mr. Thomas W. Davis of North Carolina, and Mr 
Bruce W. Sanborn of Minnesota. The report was 
adopted with applause and the gentlemen nom 
nated declared duly elected 

Saner thereupon 


Kansas, Mr. W 


appointed M 
H. H. Piatt 


nan 


Farle Evans ot 














PROCEEDINGS OF THE SEMI-CENTENNIAL MEETING 483 


Missouri, and Mr. John A. Elden of Ohio to act as 
sommittee of three to escort the president-elect 
he t He spoke as follows: 

“Mr. Chairman and members of the American 
Bar Association: I would not tell you the truth 
did I not say that this is the happiest day in my life. 
this high | hich has been conferred upon 
me, I take not as a personal tribute, but as a rec- 
ognition of the interest and loyalty and devotion 
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ind eff the We lawyers have given to 
this A ition. Although the Association has 
been in existence for fifty years, this is the first 
time that the Western Coast has had a president. 

“It is also a source of peculian pride and 
satisfaction that the first meeting of the American 
Bar Assoc mn which I attended was a meeting 
held in Seattle twenty years ago, and that at this 
second meeting in Seattle what was even beyond 
the drea the then cub-lawyer has been realized. 
Chat mal me additionally happy. 

“a ly say this position of president is 
far beyond my capacity. The work of the admin- 
istrat \Ssoci is involved and covers 
far more fields than I can hope to master. Effec- 
tiveness this year’s work can only be attained 
through t efforts and co-operation and support 
f the members of the Association, because it is 
their Association. Unless they have sufficient in- 
erest t e th hts to it, it cannot prop- 
erly fun I of you to give your sug- 
eestions é nstructive or destruc- 
tive Ner +he in 

The next thing on the program was “Miscel- 
laneous Business,” and under this head the chair- 
man of the Section on Criminal Law and Crimin- 
logy presented a resolution requesting the Ameri- 
can Law Institute to undertake the restatement of 
the C1 Law. The resolution declared that 
such restatement was a necessary prerequisite to 
the comparative study of the actual fact situation 
n relation to the administration of the Criminal 
Law and that it was of present importance in se- 
uring an improvement in the administration of 
riminal The resolution was adopted. 


Mr. J. Weston Allen, of Massachusetts, then 
presented on behalf of the Executive Committee, 
the following resolution, which was unanimously 
adopted 





Resotvep, That the Executive Committee is hereby author- 
zed to estat 1 permanent fund in an amount not less than 
Fifty Thousand Dollars, to be erected from the voluntary 
contributior bers of the Association, which fund shall 
be know t SemMiI-CENTENNIAL Funp,” the income of 
which shall t ievoted to the following purposes: 

‘(1) Topr le a medal, to be known as THE AMERICAN 
Bar ASSOCIA Menai, which shall be awarded each year 
to a member of the Bar in the United States who shall have 
rendered consj 1s service to the cause of American Juris 
prudence, t i to be made by a “Committee of Award,” 
to consist eminent members of the legal profession 
elected by t Executive Committee of the Association. 

“(2 To establish a scholarship in an accredited law 


hree years be awarded each year to 
a graduate American College, or University, the scholar- 
ship each ye bear the name of the recipient of The Bar 
Association Medal for the year when the scholarship is 
awarded, and the beneficiary of the scholarship to be selected 
by the recipiént of the Medal 

“(3) For such other purposes of like nature as shall 
hereafter be authorized 

“The management of the fund and the rules and procedure 
‘f the award to be under the direction of the Executive Com- 
mittee of the Association.” 

In support of the proposal, Mr. Allen said: 


oon 
scnooi ior a 


“In the special features which have been pro- 
vided for this Semi-Centennial meeting we think 
that we have added to the enjoyment and to the 
dignity of this meeting which we have been attend- 
ing. In offering this resolution the Executive 
Committee are offering for your consideration as 
the crowning act of this Semi-Centennial Meeting, 
the provision for a trust fund which we believe in 
the ensuing fifty years will bring before the peo- 
ple the ideals of the Association and the work that 
we are undertaking for the welfare of the bench 
and bar of America in a way which will add to the 
distinction of the Association and the service which 
it is rendering.” 

Mr. James Grafton Rogers of Colorado then 
presented a resolution expressing the Association's 
“gratitude for and appreciation of the enthusiastic 
co-operation of the Bar of the State of Washing- 
ton, of the Seattle Bar, of the officials and citizens 
of Seattle, of the faculty and students of the Uni- 
versity of Washington, and of the press in the gen- 
erous and effective work which has achieved the 
success of this Semi-Centennial meeting of the 
American Bar Association and given pleasure and 
comfort to the distinguished guests and members 
of the Association. 

“The thanks of the Association are especially 
due to the members of the Seattle Bar, who have 
borne the main burden of preparation; to the pro- 
ducers and actors of the Magna Carta Pageant; to 
those who contributed to the exhibition of histor- 
ical books and manuscripts, and to the Associa 
tion’s guests from other nations and professions.” 

The resolution was adopted by a unanimous 
vote. A little later Mr. Ernest J. Torregano, of 
California, offered a resolution expressing the great 
appreciation of the Association of the hospitality 
that had been shown members and their ladies by 
the ladies of the Seattle and Washington Bar. 
Adopted unanimously. 

On motion of Mr. W. M. Gardiner, of Nevada, 
the thanks of the Association were also extended 
to the Pacific Fleet. 

Secretary of the Navy Wilbur was present and 
on the platform at this meeting. President Strawn 
asked the distinguished guest to address the meet- 
ing. Secretary Wilbur was greeted with applause, 
the audience standing. He spoke as follows, in 
part: 

“May I say a more personal word concerning 
the great Department which it has been my privi- 
lege for the last four years to control and direct 
as the head. While of course in the Navy we are 
dealing with the material side, guns and armour 
and other implements of war, the personal side is 
as vital, and more so, for after all, your material 
relates back to its personnel, it is designed by and 
manufactured by personnel. It has been my priv- 
ilege in dealing with that side of the problem to 
realize that the fundamental need of a Navy, as 
well as the Nation, is the administration of its laws, 
with justice and impartiality. 

“You know that we have in the Navy, as well 
as in the Army, a complete system of jurispru- 
dence for dealing with the men. No longer is ar- 
bitrary punishment meted out by the captain of the 
ship and admiral of the fleet. Ordinary legal proc- 
ess is instituted for the punishment of even slight 
offenses, and the greater offenses are tried, as you 
know, by courts-martial established in accordance 
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with the law, and by officers specially selected by 
the Secretary of the Navy. During the four years 
in which I have been at the head of the Depart- 
ment, the average number of courts-martial pass- 
ing over the desk of the Secretary has been about 
2,000. May I say to you without unduly exagge- 
rating the importance or significance of the legal 
profession, it has been a great source of satisfaction 
to me to have had as a background a practical ad- 
ministration of the criminal law in civil courts and 





This is a picture of those attending the Semi-Centennial Meeting at Seattle who were also pres ent at the Association 
meeting in Seattle twenty years ago. Names of those standing, reading from left to right, are: C. W. Hodgdon, Mat- 
thew Longfellow, Oliver O. Haga, A. T. Stovall, R. E. L. 5 
Neterer, Harold Preston, Everett Smith, W. B. Herr andJ 
Wilbra Colemi an, Francis A. Garrecht, J. Will Jones and H. 


Saner, Alfred Battle, W. O. Hart, W. H. Gorham, Jeremiah 
B. Kinne. Those sitting are: J. C. Allen, F. L. Morgan, 
W. Leuders. 


the administration of the law in juvenile courts, 
to assist in determining the proper action in the in- 
dividual cases and in the administration of law as 
an entirety.” 

President Strawn then thanked the Secretary 
on behalf of the Association. President Strawn 
then availed himself of the occasion to thank the 
officers and members for their co-operation during 
his term and then declared the Fifty First meeting 
adjourned sine die. 
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CAST OF CHARACTERS A 
MAGNA 


Presented at the Semi-Cent 


Cast OF CI 
rHE Pr Reverend Cleveland Kleihauer 
HE DENI laniel \ Rosenberg 
THE REEv! ..Ray Dumett 
THE CLERI Harold Bassage 
THe I \ ] ENTMENT.... 


Arthur Harris 


Sir Roe larence Kavanaugh 
MAup, HIS \ Hazel Nagley 
ALICE, HIs D Mary Griffith 
Guy, HIS So} Walter Coy 
SIMON, HIS ( CARTE! .. Dick Seller 
THe SHER Matt Hill 
BAILIFFS urd Mollestad, Raymond S. Bixby 
KING JOHN . Burton James 
WILLIAM TI l PEMBROKE........ 


Maurice Johnson 


WILLIAM, | Harold Lancour 


\ SALISI 
NGELARD | NE.. Robert Heilman 
THE ARCH NorWICH Bert B. Hansen 
PANDULF, TH LEGATE.. ...Tracy Griffin 
STEPHEN | \ HOP OF CANTERBURY 
- G. Donald Gray 
GUARD .Arthur Leonard 
XECUTIONE! Donald A. McDonald 
ARGUMENT OF 
4 Hund t it t iring the Interdict, in the 
gn of King A ca brought before the Seneschal, 
id is about ttled amicably when the Sheriff appears, 
uy kes it over without the 
\ Pra Roger of Devonsby, 
, The appellant, though his 
cence is t survive the ordeal. The King 
iw, take the irt exactions completes 
he ruin of R ehold, following this with the historic 
stance of he torture of the Arch- 
acon of N r pe of lead 
This Ex rates the snecif ppressions which are 
tested and forbidden it irly a score of chap- 
ers of the M clic vardship, widow- 
sod, the ex the Sheriffs, the denial of judgment of 
peers, and mar It is presented to give a composite 
picture of the l which the Great Charter 
was design 1 on cases in Maitland’s 
Select Pl f nd commentaries in McKechnie’s 
Magna Cart 
The K wands of the Pope, 
1 did ¢ 9 e lifting of the 
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ND ARGUMENT OF THE 
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CARTA PAGEANT-DRAMA 


ennial Meeting at Seattle 


1ARACTERS 

Se, ee ee .....Betty Stewart 
ROBERT FITZWALTER.............-: Harold Johnstrud 
Eustace OB VBOCT. 6... csc cccsees Harold Kavanaugh 
\ CLERK (reading the Latin Charter). ...Ray Dumett 
Ait IWCRRIGITUE. < oiccc ccs cescicetcesl Albert Lovejoy 
ALMERIC, MASTER OF THE TEMPLARS... ./ Adam Beeler 
THE MAyor oF LONDON............... Tracy Griffin 


THE CHANCELLOR’s CLERK } Officers [Frederick Judy 
THE CHAUFCIER » of The {Sam Brackett 
THE SPIGURNEI Seal [Gerald Jordan 


Bishops, Barons, Officers of the Church and the Courts and 
persons representing the common people of England 


Wuutrorp Kane, Director 
Avsert Loveyoy, Associate Director, 
Department of Dramatic Art, University of Wash 
ington 


Joun Conway, Technical Director 


Department of Dramatic Art, University of Wash- 
ington 


Ecsre Mattison, Wardrobe 


THE DRAMA 


Interdict; his final absolution, however, is to be made by 
Stephen Langton, Archbishop of Canterbury. The words of 
John’s submis:iion are used in part. 

Eprsope III 

The scene in the Church at Bury St. Edmunds, according 
to the description given by Roger Wendover. Stephen Lang- 
ton produced the Coronation Charter of Henry the First, (A 
D. 1100), and swore the barons to resist the King until a 
similar grant of rights and liberties should be formally made 
under the royal seal. 

Eprsove IV. 

At Runnymeade (Rune-mead, the council meadow) at a 
place appointed and prepared, the Barons, the Bishops, the 
Burghers of London, and many others met the King and 
forced him to seal the Charter. The scene uses, verbatim, 
certain chapters from the charter, but is presented rather to 
give the nature and form of the occasion, and the reaction of 
the King and the various orders of men then present than to 
recite the text of the document. The conference at Runny 
mede lasted seven days, but on the first day the essentials 
were settled. The various interruptions and arguments are 
conjectural, and are designed to illustrate to the modern audi- 
ence the contemporary view of the great issues of the day 

















MAGNA CARTA: 


Beton l ri 
Men of the Ni Vorld, West : 
Learned in the law or simple, hi ye we 
We show tonight with true observanc« 

The far beginnings of our com! state 


Freedoms and tyrannies ind tl egi 


Now seven hundred years ot rkening time 
Have clouded in the memort f met 


Still pulse our blood like som« m battle cry 


Long echoing, unforgotten First the Kings 
The Norman Kings who took the English realms 
Imposed one order; wrought eel in fire 

All England to one sword, and wielded it 

This was the King-w Orde nd each mat 
According to the station of his birtl 

Served in his place, served fot is flocks and fiel 
His roof-tree, hearth and home and leave to live 

But each man dreamed his ov m in his heart 
Not of the King’s-word, but of Liberty 


And these two dreams, these images, 
Shook all the land with war ror the strong 


In England 1 their will 


lai 


The Conqueror first and then Plantagenet, 
Bending all necks to their obedience 
And binding them by writ. Then evil times 


Left England masterless. Then ] 


A shifty tyrant, excommunicate 
Accursed of church and people, John the Ki 
Twisting the cordage of Plantagenet’s law, 
By grasping all, made all tl lerless 
And law itself a noos ty! 
ae wd , 
EPISODE 1 
YR , 

1 Hun “ a od 
over by a kindly IR Senescn fan I 
“eh Cle eaemnigys I ee cluded 
Reeve and the Clerk ttin j t] udaqments 

THE REE s testified by 
coroners that the vound f Osbert were fresh, 
that Jordan that broke his bones is a clerk, and 
Archbishop being | nd seas, t ub-prior of Cante 
bury sends his men to claim hi Let him make 
purgation in the Court Christ 

THE FOREMAN rH Is that the law 

CLERK: Ay Sequatur rsus clericos in cu 
christianitatis. If he | lerk we may not n lle 1 
make with 

The Forema - Ieersset 


THE 


testified quod ipse eam it rapuit, et quod visa fui 
sanguinolenta. But t of the H 
dred they made ncord bet n them on the tern 
that he marry |] So |! 

TH SE} And if there be ther matter 
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before the court 


Guy mo 


Do you defen 
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mine 
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DY 
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d this appea 
do defend 


Wa 


L: How came 
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” Hi ! } 
hat are fe é st the Ki 
be | ( t Sherift’s court, 1 
} ure? } lif Sir k 
HLS pe f } 11) V/ ud } 
ry kanult irda 1 Sm 
the accused ll lus fon } ya for 
urt 1s in f interest at on 
Sir Ro Into this court 
Devonsby And I appeal God 
business—I appeal before you my 
Croft for that he wickedly and 
brake into n ise, and took f1 
and steel cap and a silver brooch 
THE $ CHAL: You appea 
Roger ? 
SIR R Ave ] do appe 
Ic otherwise 
THE § HAL: Let Guy o 


own 


Guy: For the silver brooch, it 
dower ; and the mail coat was one 
wore in the Crusade. 

THe SENESCHAI And you 
minded to take the cross, that you 
coat r 

G le held ick 
ind if she ier will wit 
il] my herit ince Si | went Tf 
house, and took them. But 
suffered that night we had con 

1é) ade nare-u 

its S we ul speak OT i 
tl struck your own fathet 

’ P ) k led p ] r ” c 4 T] 

DH S NESCH Peace ! | 
struck. You said nought of this 

é Maup: Nay, nor nought of t 
{ ver his head, nor the axe helve 

[Hy SENES( HAI Peace It 

e suit complaint-witnesses 
S R Ave, but I am not 

[THe REEv! Yet must the 
vour suit ? 

Ro Maud, my wife 

l INEE\ Let them be sw 

Gt \ye—none will beli 

ROGE! Is it needful that | 





t appealed your son 
‘ + } . 
. S thing 
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fo snut 
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darker 
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irker 
"itance 
AT INI 





ut what 





vere WwS 
"1 l 

t Oo 

& ~ 


them 























MAGNA CaArRTA: A PAGEANT-DRAMA 
ie . A ve [here be common knowl- He SHERIFF: Where is he? 
edge that t so we th Roger and his house THE SENESCHAL: We gave him over to the sub 
\ ent lest the trouble prior’s men, and they took him away 
THe SHERIFF: I passed them a mile down the 
R the court wv llow, I will withdraw highway. What have ye wrought since? 
THE SENESCHAL: Nothing that was beyond ou 
t s put 1 in peril. Stand jurisdiction, my lord Sheriff. , 
ea eal of water? [He SHERIFF: Look that ye find not yourself i: 
R urt will hear me [ama_ mercy, sir. (Sharply, to the Seneschal’s Reeve What 
\nd so, till he was the case, Reeve? 
was Guy, my He Reeve: There was a matter between Sit 
Roger of Devonsby and his son Guy of the Mill Croft, 
ful man, and so but they have made it up and both are quit. 
[He SHERIFF: Now we come at it. They are 
S Why come you into court, quit, and the King hath nothing! By the wounds of 
God, let them look to themselves. Where is this 
J ild | gone to the King’s court, Seneschal? 
” it g so from place to place we could [HE SENESCHAL: You know me well, my lord 
1 Sheriff. 
i R I am stepped so far, I must e’en [He SHerirF: Aye, I know you. You hold this 
{ le throu three manors; the one the Mill- court for the Earl. 
held herited from my father, which [THe SENESCHAL: It is my lord’s right and ancient 
S and from my first custom, Sr. The King hath not questioned it. 
1 keep, the manor of Devonsby THE SHERIFF: And what of this case of Sir 
g] t’s service and I hold of the Roger of Devonsby ? 
King t Garth that was the dower of Maud THE SENESCHAL: The case is quit, my lord 
1 t is 1 e, which I hold of our lord the Earl. THe SHERIFF: Clerk. (The Clerk of the Hun 
) \ye, God has been good to our dred stands before him.) I charge you declare me this 
en g case. Who appealed it? 
se | ed to secure for my fue Clerk: Sir Roger appealed his son Guy of 
" e he s heritage, and to my the Croft. But they have made peace in the matter. 
¢ [ am in court here, appellant THE SHERIFF: Tell me, did it touch my peace, or 
" ‘ I plead. Let it pass. the King’s? 
| S Let them compound it as they Tue CLERK: I know not which, sir. 
" ( ( He SHERIFF: You know not? Know ye not the 
™ / difference between a dispute of pigs or poultry and a 
S te The Sheriff is felony? 
. fue CLerK: There was talk of a felony, but the 
*] ( laister Rule own — suit brought no testimony. 
THE SHERIF! \h, there was talk of a felony 
, . red vould I had not come. eh! Look ye now, Seneschal, this falls on you anJ 
k You have done no wrong. these jurors. I amerce ye each five shillings for tha! 
< R ve not ruled mine own house, else ye have hindered the King’s justice when ye ought t 
' to help me maintain it. 
( ( es vy another helper Tue Foreman: Is this the law? 
nters with his retinue. He is of [ue Suertrr: Aye marry is it. And for him 
, j ry wring and tyran- that questions it let the amercement be doubled. (7h# 
, , m1 prove profit- Clerks write down the amercement.) And now, Roget 
of Devonsby, appeal you the case before me. 
4 * Ics the Court of the Hundred in Rocer: I will not appeal it, my lord Sheriff 
es THE SHERIFF: You know me, Roger of Devonsby. 
| : Court of the Hundred is Rocer: I know you right well, I will bring noth 
- f ing before you, for I know well you come not to do 
7 ry Chet ll tl urt of the county justice. 
. erve [ue SHERIFF: Let what he hath just said be 
: The ire making ready to scatter.) written against him. A stiff-necked old devil. Reeve 
ry . jurors of the Hundred, what charge hath this man made? 
~ THe S et them stand. Ye hear me. Let [ue Reeve: He appealed his son Guy of the 
hem stand > jurors again gather, unwillingly. Croft, that he came by night wickedly and broke inte 
ned he more elaborate state of the his house and took thence certain armors and a silver 
S/ j Look ye now I have word and _ brooch 
lred ye are wont to compound Tue SHerirF: And what know the jurors of this 
her of felony or what not, to matter’ 
1 é he great damage of the Tue Foreman: It is as the Reeve hath said. But 
a King \ rge ye men of the jury, as ye be true Guy took only things that were his by his mother’s 
n t eport all matters right, and so should not be in mercy. 
al King’s Peace Tue SHerirF: That is not for you to say. There 
ry ere was a matter, but the man was talk of felony 
? vas a cler Tue CrerK: There was talk of an axe helve with 
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\IAGNA CARTA: 


hich someone is struck and a churn that was broken 
ver some 01 ead—but the record sayeth not whose 
ead 
1} SH Vow | have you, Roger of Devon- 
s I in f two perils you stand. Either you 
pealed of felony, or you appealed him 
falsely and now deny it \nd for this 1 give judg- 
nent; you shall make your law by the ordeal of water 
Roae? ls, with all his people The jurors 
how symp it dare not protest.) 
Guy (defiant Is he to be put to the ordeal 
without accusation of these jurors 
THe S Yea truly let him be bound. 
The se nts seize and bind Roger. 
THE SEN HAI Look you, my lord Sheriff. | 


do warn you that if this be a felony it lieth as a Plea 
to the Crown and to the Crown only. The law for- 
biddeth the Sheriff to try Pleas of the Crown. 


THE SHER The law! What know you of the 
law? Here is felony, but I have not said this Roger 
f Devonsby 1 felon. He hath tried to disinherit 
is son. He] ippealed falsely, and stands not to 
the appeal Therefore let him make his lex as I have 


siven judgment cold water. Let him be bound. 


THE SENESCHAI And if he fail, shall he be de- 
stroyed? He ith a right, my Lord Sheriff, to the 
udgment of this jury 

fue SuerirF: Be silent. If he prove innocent, 
e may make the King an offer for an inquest of the 

rht in this et him be led the river 
2 The Se nts start to take Roger out.) 

RoGER: | demand that | be put upon my country 
[ demand a judgment of my peers 

THE SHI Fr: I am not bound to answer your 
femand. Take him there to the deep water by the mill. 

As R led out, the girl Alice tries to follow 
im, but is held back and throws herself down, sobbing, 
her mothe 

Maup: My Lord Sheriff, | pray you, in pity, let 
him not go to the river. He is guilty of no wrong— 

THE SHI Be still, woman. He hath offended 

let him mal! is lex 

MaupD Let me go—let me go with him- 

Tue SHERIFF: You shall not go. (To the bail- 
ffs.) Make them be quiet The women are forced 
to treir knee i held. Guy throws himself down 
vith the wor efore the Sheriti And now, my 
ung master, what is your estate 

Guy (7 I be knight, dubbed by William 
the Marshal betore e walls of Angiers. 

THE SHEI So, and you come by night for 
your inheritance Look you, when the old cock dies, 
ind you come into your own, your Knighthood shall 


st you dear r by it your relief to the King shall 
doubled. Le be remembered in this Hundred. 
Guy: I pr God that day be far oft. 
THE 5! \ye—you are not so hungry for 
our lands a u were. (Re-enter one of the Bai- 
How goes it with Roger of Devonsby, Sergeant ? 
fue Si NT The water received him well. 
He sank. He is proved innocent 
THe SHERIFF: Let them not pull him out ’till 
they be well assured 
(A cry from the river sid faintly at first, then 


tronger. 
VOICES rie is drowned Innocent. 
He is dead : 
Maud rises and stands as in a trance, listemng; 


n site crv 
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Maup: He is dead! He came here seeking only 
to set his house to rights, innocent of harm, and now— 
(Suddenly, to the sheriff.) May your soul be damned 
eternally tor this! 

(At a gesture from the Sheriff the Bailiffs close 
in and gag her. She stops struggling.) 

[HE SHERIFF: Woman, let your words be seemly 
You stand now in mine and my lord’s mercy. (A 
trumpet call is heard—the King coming from the 
hunt What call is that? 

\ SERGEANT: The King’s horn, my lord. 

Tue SuHerirF: The King! Look you, let the 
fines and amercements I have levied be paid or well 
pledged. And let the holdings of this Roger be fairly 
written out. (There is a stir among the clerks, taking 
the pledges of the Jurors.) And look you, madam, 
that you show a loyal face. In the judgment of God 
your husband died innocent. 

(The King’s train enters. All kneel as the King 
passes, the Sheriff going down before him as the King 
approaches the court's bench. With the King are 
William Pembroke the Marshal, William of Salisbury, 
Andrew of Chanceaux and Engelard de Cigogne.) 

KinGc Joun: Greetings, my lord Sheriff. You 
hold court here today? 

THe SuerirF: If it please your majesty. 

KinG Joun: I will take your court to be mine, 
my lord. I have a priest on the way hither who must 
answer me, though whether in King’s Bench or Court 
Christian I know not. (He looks around to his fol 
lowers, and Andrew and Engelard laugh with him.) 
Meantime, what matters be before us? 

[HE SHERIFF: There was an appeal of one Roger 
of Devonsby, sire. But he went to the ordeal of water, 
and was by misadventure drowned. 

Kinc Joun: Then by misadventure I have lost 
me a subject. What get | in lieu of him? 

THE SHERIFF: Here be his people, sire. This 
Guy of the Croft is his son. 

KING Joun: Guy of the Croft, stand up. What 
Is your estate f 

Guy: Knight, sire, by the hand and sword of my 
lord William the Marshall, before Angiers. 

KinG JOHN: So, my lord Pembroke. This is in 
some sense your man. How hold you your lands, Guy 
of the Croft. 

Guy: For the greater two-thirds of them, sire, ] 
know not. But for the Manor of the Mill Croft, | 
hold of the King, by Sergeanty. 

KING JouHN: So, your father was close with you, 
was he? Name me the terms of the Sergeanty. 

Guy (reciting a formula): Granted by the good 
King William Rufus in the seventh year ot his reign. 
to our ancestor Roger, the son of Hereward, the fee of 
Mill Croft in Sergeanty (He hesitates.) 

KING JOHN: Aye—name the terms. What do 
you give in service—a rose, an arrow, a bullock—what 
service ? 

Guy: For the service that when he crossed the 
channel sea from France, and the sea rough, mine an- 
cestor held the King’s head. And so after him, while 
they hold this manor, his heirs— 

KING JOHN: Now by the feet of God, is this just? 
You hold a rich manor for service thus and so. But 
the last time I crossed the channel it was rough as hell, 
and you held not my head. Let this manor be in 
default, and let it be taken from him. 

Guy: Sire, I have done some service in the wars 

KING JoHN : You shall do more. Look to it 
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is a soldier 


Sire, he 


WILLIAM THE MA! 
Is it just? 
KinG JoHN: Weare the source and fount of jus 
tice, my lord Marshall Sheriff, I like not this 
f yours. I hunt here, and find my deer scarce 
[ call for scutage and it is denied. | 
is the schedule of the 
the 


shire of 
and affrighted. 
will see to | 
holdings of t misadventure in 
water ? 

\ SERGEANT: Her 


(Kneeling and handin 


L]ESTYV 
King a document 
Let his 


Kinc JouN: So. A man of wealth, too. 


widow be comforted. Let her come before us. (Maud 
and Alice are led forward as the King reads the sched- 
ule.) Greetings, madam. Be comforted. Your hus 


band died innocent, by misadventure 
Mat D: I pray you, let me go 
KING 


Je TIN 
command 


. to him. 
(J) disobedient ! We 


you, be comforted kair and buxom, and 


mistress of Devonsb \ g estate—a knight’s fee- 
it’s worth two \nd another land as well—‘‘Pool 


Garth.” Worth nigh four Knights’ You must be 
comforted, lady. . . . (looking again at the sched 
ule.) Died f his chattels 
should fall to the ¢ 

a woman's manag 
you, Engelard, here are 


fees. 

intestate. By law the halt of 
wn. ‘These lands be too great for 
ua husband. Look 
the lands. What will you give 


miict oet x 


us for the right of her marriag 

Maup: Oh, sire! 

KinG JouNnN: No haste. Full forty days you shall 
have. But these manors must not lie masterless. What 
do you bid, my lord de Cigogne 

’ ENGELARD: I know not the lands. But for the 
maritagium, two hundred marks 

KING JOHN Chree I 1, if you love us 


husband Che use of the 
da day. W hat’s here 


te! and so young 


And in forty 
lands comes to us for 
Had old Sir Roger a daug 


Good 


(As Alice is brought befor im, Maud falls Take 
this widow up, my lord he is ur charge 
Tue SENESCHAL (falling at the King’s fee Sire 


l petition you—in all 
KING JOHN 
SENESCHAL: It was into the court of the Hundred 

that Roger de Devonsby came And the Sheriff took 

his case without writ or warrat If there had been a 

Writ Praecipe, then by the law 
Kinc Joun: Writ, say you? I am the law and all 

good writs are of me. The man died intestate. I take 

relief, and I sell the widow’s n It is my right, 
lest she marry an enemy stand aside. There is still 

a wardship here The Seneschal steps back.) 

My child, 1 am now in thy father 

guardian. And there is the Manor of the Pool Garth 

You shall be in wardship till y beauty ripen, and 

then I will find you a id. (He pinches her cheek 

and she breaks away, frightened, towards her mother, 
who is now kneeling in custody of the 

Nay, my dear. Be not afeard. You go in my wardship 

And I And there 


irriage 


s place, and thy 
LIT 
Sergeants 


will look well to thy lands 


will be some one to buy your marriage of me. Wil 
there not, gentlemen? He looks around, but finds no 


executioner, his 
d {rc hdeac nN of 


bidders. A new oar an 
assistants, heavily burdened, and the 
Norwich, a gray-haired Churchm custody.) 
WILLIAM OF SALISBURY: John, is this well. Th 
man is of the Church 
Kinc JOHN 


up enters 


hman, in 


18 


Leave him to me brother 


Assoc IATION 
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WILLIAM OF SALISBURY 
vise. 

KinG JOHN: Nay, speak he shall 
you, priest. You are Gilbert of Norwic 
You were of our court of exchequer 

id you fled, to our de 
sult. Speak now. Why? 

THE ARCHDEACON oF Norw! 
that I should serve 
from the body of the ¢ 
he King or no 

KING jOH 
church publis 

Tu 

KING JOHN: 
then. And all 
but you. You are above them all. H 


Hy \RCHD \CON : Not 


foundation. Ar 


man. 

KIN¢ JOH? 
took it on you to be leg 
then. I will invest you. I will 
as you may not 


L- 
Look you 


raiment ol 


. : 
shaken off my service 














l am excomn cate 
Gil caking out \ ve 
Normandy k s that—a eve 
esture Tro Nw Gu l 
! have blessed this cope and st 
Pope’s place. Lay them on y 
cope and stole of lead \ silent 
silent soor Inv Let it 
(The reat by ic | J 
He stands proudly for a m nt 
hun. ) 
OLp SIM lpproachiu 
you King | would take me 
leave 
KING JOHN vatching tl 
yme his body 
(orp ON I had brought 
not for this God id be 
Kr JOHN \ cart, el 
pries crumples suddenly beneath the weigh 
shall need thy cart for my new prit f 
Let mine officers take purveyanc: 
Curtain 
THE PROLO 
rhus fell the heavy hand of Joh: 
Upon his people. And he smote as 
Upon the right and temple of the Churcl 
Withheld her just elections, over ( 
Her charities and all true works of ( 
And barred his shores to her true n 
\nd Langton the Archbishop, cro hin 
Was banished, and by interdict the 
Of all the churches in the land fell s 
And Innocent the Pope, with angt 
Summoned the King of France to aid his 
And John, between the curse and ] 
And th bellious barons of the N 
Stands here at bay. Dark prophecies 
Chat he shall | se, before Ascens 
His crown and kingdom. His hat 
He kneels to Pandulf, yields him to the P 
Gains bloodless vantage of invading Frat 
And breathes anew 
But through submission creeping i: powe! 
He springs the trap that binds hin eed ye 


Let him not 


speak, I ad 


Look, 
1 : 


chdeacon f 


ehalf of your 


ig and in 
I meet 
thrust 
ted, be 
nce of the 
; » 
ted it 
| uses 
siness al! 
t to say 
cated 
) é You 
So be it 
with such 
u have 
est Says 
est 1n 
it a 
So 
n the 
"1 
ll De 
} icon 
vat hay } 
~ piease 
\ 
I 
Take 
e thought 
I yuse 
































MAGNA CARTA: 


4 Knights Templar near Dover, 
eS he King and a qroup of his faithful 
aa P 0) : 
KING |] M is, we have given safe-con- 
luct to Pa s lega We have promised 
ur submissio1 We have acceded to the return of the 
man I most hat f Stephen Langton, to the see of 
Canterbury. What more can Pandulf ask of us? 
WILLIAM SALISBURY: He will have everything 
n form. He s you nothing. 
KInG J I have written and sealed the terms 
f my subn 
WILLIAM SALISBURY: He will have it of you 
vour knees e the altar 
Kinc Joun: Be it so. If I must give it in gold, 
I may as well seal it in wax But he shall hold back 
France for me, and command our rebellious counties to 
return to obe 
WILLIAM OF SALISBUR Aye, and this prophet 
who cries that by Ascension Day you are to lose your 
rowa——he m e him 
K1nc JOHN He mav leave that to me The 
Church, F 1 my rebellious North . Worth 
kneelin ; wearing for 7 k vou 
Up at the left of the stage a priest is lighting 
Iles befor tar. The aglow there now discloses 
round of 1 standis lear of them, watt 
m unliql 1 candle in his hand. Pandulf, the Pope's 
ite 
WILLIA) SALISBURY’ ipproaching Pandulf): 
Holy father, n rother, John of England, hath writ- 
ten and sealed his submissi 
PANDULF: Let him come to me. I can abate him 
nothing 
KIN Tor hhroachina and kneeling at the foot 
f the altar st Peccavi, Peccavi, Peccavi. (The 
leqate d >, The King comes up and kneels 
fore Johannes, Dei gratia, rex Angliae et 





lominum Hiberniae, ab hac hora inantea fidelis ero 


Deo et beato Petro et ecclesiae Romanae ac domino meo 
papae Innocentio ejusque stccessoribus catholica in- 
trantibus: non ero in facto, dicto, consensu vel consilio 
t vitam perd | membra vel mala captione capian- 
H ] Ist ther in homage; Pandulf 
its his hand then 
The | I 1 1 Treland, neither by 
mnulsion nor fear but of our voluntarv act. we give 
reely to God 1! ystles Peter and Paul, and our 
Afr ther the Ta! ("} urcl £ R me ind our lord Pope 
Innocent 
Pandulf res *s his hands; John lifts his crown 
1 Pandulf sit 
PANDI For Holy Church I take of you this 
wn of Engl id your act of homage for His 
Holiness Pope | ent. And for your submission, I 
rive the crown again, and will relax the Interdict, and 
shall come again into the hodv of the Church 
Kinc Joun (rising): Then look you, Holy Father, 
is I have rend 1 homage, let the hand of the Pope be 
stretched out t ve this kindom I have yielded. Let 
ince be forbidden from invasion of my land. Let 
mv rebellious Barons be turned to their allegiances and 
ir treasons amerced. I charge thee, Father 
PANI ] Presume not. All that was 


But I have not vet lighted the 
ched when vou were cut off from 
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Holy Church 


Lows 
opedience. 


You shall make further proof of your 


KinG JouN: What further proof can be required 
ot mer 

PANDULF: Only your rightful primate, Stephen 
Langton, Archbishop of Canterbury, shall absolve you 
Kneel to him 

Pandulf turns his back and goes off. King John 
retreats sullenly down the altar step. The priest be- 
gins to extinguish the candles.) 

Curtain.) 


PROLOGUE 

To Stephen Langton John of England knelt 
In guileful homage. Then the Interdict 
Was lifted, and the King, by devious coils, 
Bound in alliance many lesser states, 
And flung his banners to the winds in France 
To win again his wasted Normandy. 
The scattered armies closed. The battle hung 
\n hour in balance, fell, and Normandy 
Was lost; and so John Lackland turned him home, 
Filled with a rage of impotent defeat, 
To England. Then the Barons of the North 
Their old estates in Normandy foredone, 
Now undivided in their zeal for England 
Turned to the Primate Langton praying counsel. 
And he, lone voice of England’s right, lone spirit 
Fearless to face the tyrant’s infamies, 
Recalled the liberties that they had lost 
And bound the Barons to another strife 
That should win all for freedom, or should see 
The world in some dark ruining storm go down 

EPISODE III 

The church at Bury St. Edmunds; in the back- 
ground the tomb of St. Edmund. 

The Barons kneeling in prayer, the Archbishop of 
Canterbury officiating before the altar. The prayer 
finished, as he turns, they rise. 

STEPHEN LANGTON: Barons of England, ye have 
come hither to this holy place to pray by the tomb of 
Saint Edmund; and some of you have asked of me a 
hopeless thing, that I pray for you that the mind of 
the King be turned from his present courses. Others 
have come to ask counsel. And all here gathered are 
of one mind in this, that these are evil days for Eng- 
land if the King change not. And I say, it is by your 
acts alone that these evil days may be made prosperous. 

Fitz WALTER: Speak on, Reverend Father. What 
lieth in us, we will do. 

STEPHEN LANGTON: You come to me with com- 
plaints against the King. 

Fitz WALTER: Yes, bitter complaints. For some 
of us he hath wronged by our own hearths; and through 
our wives and daughters he hath shamed us. If this 
be not true, let Eustace de Vesci defend it. 

De Vesct: It is as Fitz Walter hath said. I 
avouch it. 

STEPHEN LANGTON: Yet for this you come not 
to me by the holy tomb of Saint Edmund. 

Fitz WALTER: Nay. Not for this. 

STEPHEN LANGTON: Nor for that he hath met in 
Normandy with such defeat that never again shall he 
be Duke there, nor any lord of England have fief or 
allegiance in the north of France again. 

Fitz WALTER: Yet he hath ordered that a heavy 
scutage be taken for the raising of armies to go again 
for these lost lands and lordships 
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STEPHEN LANGTON: By what right doth he clain 


this gold? 

De Vescr: By the token that 
time, in Henry’s day, and Richard’ But never hath 
any king laid tax s uch hopeless wars 


ith been so afore 


A 
s 


STEPHEN LANGT And ye not give gold for 
lost battles. Yet it w not tor t that you came t 


me by the holy 


Fitz WALTER: Nay—not for this alone 

STEPHEN LANGT* Ye have come, and yet have 
} 
i 


h John’s hand all 


ise bDeneat 


banded as brothers, becat 
England is shaken and there is no just law, and gov 
ernment is fallen to the King’s greed And these things 
you would change Yet may they be changed without 
seditions or disloyalties? 

De Vesc1: What matter! 

STEPHEN LANGTON: Ye art 


men. 


The need drives 
all sworn his liege 


Fitz WALTER: Yea—we are his liegemen 
STEPHEN LANGT' And ve see no light? 
Fitz WALTER: None—tnless it be in thy wis 


dom. 
STEPHEN LANGTON Hark ye then. Ye have 
heard, when at Winchester before I absolved him, the 
King swore on the Gospels that he would restore the 


good laws of Edward the Confessor and of his fore 


fathers, rendering to all men their rights. 
De Vesct: Yea—he so swore. What came of it! 
STEPHEN LANGTON: I absolved him, and led him 
into the Church, and celebrated the mass before him 
accepting his offering and giving him the kiss of peace 
Fitz WALTER: All this we know It serves noth 


ing 
7 STEPHEN LANGTON (bringing out a document 
He swore to restore good law But know you th 
ancient charter? The same that Henry the First, a 
hundred vears ag he was made King 
(Reading.) QOuia regnum oppressum erat injustis 


spectu Dei et ab ore quem erga 


rm, Sé led whet 


exactionibus, ego, Tf 


vos omnes habeo ‘mprimis liberam facio. Et 
omnes malas consuetudines e aufero. . Many 
¢ vou that know this charter. Hold 


there be amongst you that 
vou stoutly, and demand the like « f the King. 
(A general assent ‘Yea, the charter—the old 
Charter of Henry.”) 
Fitz WALTE! And how if he will not grant 
STEPHEN LANGTON: He hath sworn 
De Vescr: When hath hi performed what he 





i 
hath sworn? 
STEPHEN LAN‘ 
Fitz WALTER: We are sworn liegemen How 


N hen you may force him 


without infamy ‘ 
STEPHEN LANGTON: By the diffidatio, an oath 
publicly taken, Holy Church may absolve your oaths 
But before this there must be another lest the land 
it be lost Look you upon 

f Henry, and here by the toml 
he King 


+} 


trite ni 


fall into civil st 
the ancient pledge 
of Saint Edmund make oath t vether that if 





) 


refuse you these laws and liberties, and such others 
as ve ought justly to lemand, you will withdraw your 


fealty and make open war upon him in the right of 
England, of God and of Holy Church, ’til he sha 
set his seal upot new charter that shall give back 
the liberties this ith lost farons of England 


do you so swear: 





11 
Li 


(Fite Walter raises his sword: imstantly all do 


§ 
mse 3 9s 
filled @ he alitter of mar 


likewise and the ur is 
blades.) 


Tut BARONS ,ea W ] sweal 





STEI l ( \s God s i 1dge us in the 
ist day 

THE Barons: As God shall judge us in the last 
ay 

STEPHEN LANGTON: To demand of the King 
ll let his S¢ il, 

Tue Barons: To demand of the King, under 
is seal, 

STEPHEN LANGTON: A _ solemn te f our 
liberties 

THE BARONS \ solemn charte1 I ir liberties 

STEPHEN LANGTON: Go with God The Baro 


kneel.) Benedicite 


(Curtain 


PROLOGUI 

(ut ot old pl es and trom present 
Che bloodless battle deepened. Thrice th Kit 
Ws 1 ¢thri 
thi 


i Lib ice 5 


Promised his 1 ple well, al 


Swerved sidelong. “These be weighty things 


f 


He said, saving their ancient loyalties 
And his crown’s dignity But he would meet then 
Come at Easter. Come 


Come at Epiphany 
He could not well say when it should be done 
For he had vowed to go on the Crusade 

And the Barons solemnly re 


SO 





Their sworn allegiances, and take the fu 


An army vowed to God and Holy | 
Crusading for another dream than hi 
And slowly in the heat of many fire 
And beaten hard by many tyrannies 
The dream of liberty grew to a blad 
Chat crossed the bl: 
Two visions, images, two wills to lif 
Came the great council day at Runnymed« 
When the long swinging balances were 
Came, in the slow years, Freedom ut 
And government with right and full consent 
And all we have of justice Here behold 
The first bright clashing hour when Lil 
Round with a seal the mercy of a King 
EPISODE I\ 
RUNNYMEDI 


1 
Lease 


’ 
m tnest 


ide of Kingshit 





rhe stage represents, somewh he site 
prepared for the great council of ti j 1 his 
Rarons on the island at Runnymed the left are 
he paviltor f the Barons, their tent retching back 
nto a great encampment. To the 1 taht, the pavilion 
f the King he place has been tily arranged, for 
nly a week re did the shifty ku pledae himself 
ye. Buta high seat under a canopy at the centre 
§ pre td ¢ 1 helow it hen he gS, STO¢ l , an 1 desks 
r the clerks, and raised platforms f the principal 
roups of Barons, Churchmen, and bur thers of Lon- 
don. Below, grouped around brasiers, are man) of 
the common beople, come to witness the reat ceremony, 
f binding the King with a Seal. Among these com- 
mon people we recognize folk from the Hu lred Court 
vhe ] n rann vas mad im the 
+ ; I oa a 
As th irtain rises, the bar ; uread\ 
rouped right, the prelat led by the Arch- 
bishop of Dublin at the left, a m th 
group of London burghers, led l Lord Mayor 


A drum is heard; then a trumpet eryone stands 
Th Amd s company enters I by witam the 


f Salisbury 


up 
Marshal, Earl of Pembroke, and Vi m0 
{fter them come the King’s faithful barons ; then Arch 


} 
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bishop Langton; then King John; and after him 
Engelard de ( e and a few French courtiers, royal 
favorites. : 
KinG JoHN: My ls Barons of England, you 
ave called us here, and because of our love of peace 
and of this we have come. But I know not 


whether I speak to you as lo} liegemen, or as men 
n revolt, for I see plainly that ye come in arms. 
Fitz Wa We would be liegemen, sire. But 
because the matter is weighty, and all the land bears it 
ardly, we have put off our allegiance 
KinG JoHN (To his friends \n oath, look 
yu, May be | tt like a cloak 
Fitz WAI rhis we learned of you, sire 
De VES Che Church hath absolved us. 
KING J What would you have of us? 
Fitz W All is written, here 
(He hands over a document to a clerk who stands 
low the Nt fe ur.) 
THe Ista sunt capitula que Barones 
petunt et dom1 x concedit 
( Another rk at the m interpreter, 
gives the line uv ish 
rue IN k: These be the articles which 
the barons ask e lord king grants 
KING J Let it pass. We have read this. 
You have ou: e. For whom speak you, Robert 
Fitz Walter? + 


Fitz WAI Marshal of the Army of God 


ind Holy ( ht 


Kinc Jou iching the c1 on lus shoulder): 
| too have vo ne sel to God. We shall be 
yrothers in art in the Holy Land, belike. Let our 
eal be set o1 parchment, and let us go hence 

(He rises 

LANGTON sire Chere 1s more to this. For 
their parchi a torewitness he greater 
thing is to con The Charter He takes from 
the Chancell the parchment of the Charter.) 
lLet this be « between you, for the peace of 

is present yeat the justice of all years to come. 

KING Jol Is this your will 

Firz \W he Barons ncurring. ) Yea, 
sire. 

Kinc JOHN: We have promised you somewhat. 
Let it be considered 

THE ( RK ( Reading Tohannes Dei gratia rex 
Inglie, domainu ernie, dux Normannie et Aqui- 
tannte, et come ndegavie : 

Tue IN1 ETER: John, the grace of God, 


, 


Ling ¢ i of Ireland, duke of Normandy 
ind Aquitaine, and count of Anjou. ‘ 

[HE CLER! irchiepiscopis, episcopis, abbatibus, 
ynatibus, baror forestarus, vicecomt- 
bus, prepostis, mimistris et omnibus ballivis et fidelibus 


1 ot |} 


justicwrus, 


uis, salutem 
CHE IN1 EF ] the archbish ps, bishops, 


bots, earls rons, justiciar foresters, sheriffs, 
tewards, and 1 his bailiffs and liege subjects, greet- 
, 7. . . . 
THE ¢ I tis n niuitu Det et pro salute 
Inimi nostre 
THE IN7 ER: Know that, having regard to 
d and for t vation of our sows ele 
KiNG Jo! ss on. We know our counsellors. 
THe Cu In primis concessisse Deo et hac 
resentt rta? ’ mfirmasse, pro nobts et heredibus 


nostris in perpetuum, quod Anglicana ecclesia libera 
ae 

He INTERPRETER: In the first place we have 
granted to God and by this our present charter con- 
firmed for us and our heirs forever, that the English 
Church shall be free. 

KinG JOHN: All this, my lord Archbishop, I have 
given you in charter before. 

LANGTON: But this, sire, is a charter of all 
charters. 

KiNG JOHN 
Church's chartered rights 


Pass on. I question nought of the 


CLERK: Concessimus eciam omnibus liberis homi- 
nibus regni nostri, pro nobis et heredibus nostris in 
perpetuum, omnes liberatatis subscriptas, habendas et 
tenendas eis et heredibus suis, de nobis et heredibus 
nostris. 

THE INTERPRETER: We have granted also to all 
freemen of our kingdom, for us and our heirs forever, 
all the liberties hereinafter written, to be had and held 
hy them and their heirs, of us and our heirs forever. 

KiNG JOHN (Ironically.): I tremble at our gener 
osities. Pass on 

(The Clerk’s voice drones on through the second 
chapter. Below, old Simon the Carter is heard speak- 
ing, and we recognize among the folk his old master's 
son, Guy of the Croft.) 

Oxtp Simon: Hear ee that, young maister? To 
all freemen of our kingdom, he said. 

Guy: Aye, Simon, listen well to what those things 
may be that the lord King grants. For me, I know 
his mercy. 

Simon: Aye. And what then? 

Guy: I hope from it—nothing 

Again the voices above are heard.) 

Tue INTERPRETER: Jf however the hei of any 
holding of us by military service has been under age 
and wardship, let him have his inheritance without 
relief and without fine when he cometh of age. 

Simon: Hear ye that now? 

Tue Op SENESCHAL (Joining them.): And the 
King had held to this when thou wert an heir, Guy 
of the Croft... . 

Guy: I had not now been a landless and a ruined 
man, and all my house broken. It cometh too late. 

CierK: Heredes maritentur absque disparaga- 
ctone 

Guy: And for my sister too— 

(And now we discover in a huddled and veiled 
figure at his feet, all that is left alive of Alice, Roger 
of Devonsby's daughter.) 

[ue INTERPRETER: Heirs shall be married without 
disparagement yet so that before the marriage the near 
est of blood shall have notice. 

Avice: No one of my blood had notice when he 
sold my marriage to the old purveyor. 

Guy: Peace, sister: None of thy blood but would 
have cut his throat. This cometh too late for thee 
too 

THE INTERPRETER: And a widow may remain in 
the house of her husband forty days and shall have 
her dower assigned to her, and no widow shall marry 
on compulsion. ‘ 

Simon: To God be the praise, these be just things 
—these new laws. But for our house—it be all gone 
now 

Kinc Joun: Pass on. All these be matters of 
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common custom 


chequer, but we say 


THE INTERPRI 


such ou oh 
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ts and our ex 


} rene 


in die indebted 


wer. 


d tf any m 


rd 


our Hundred court 


1 our justice. But the 


know t 
a man may 


two 


whe re U 


reet ere ne 


wear out his horse an 


catch up with that 









to the Jews, lis wife 

KING JOHN So goes n patrimony, for the 
Crown is by law heir to the Jew ook you, Robert 
Fitz Walter, these be not the causes of our meeting 
Came all these bind me to the 
interests of heirs and widows and the wives ot men 
who have borrowed from the Jews \ mad day, 
masters. 

Firz WALTE! Even such matters we came t 
Sire. For in such matters no man hath 
iouse or his wife or his children. It 


oreat met nN rms to 
PICAl dal 


bind you in, 
security for | 
is well you do 
KiNG JOHN: Pass on 
THe CLerK: Nullum scut vel 
ponantus in regno nostro nisi per commune consilium 
regni nostri. 


1S | 
yield them 


1gium auxdium 


THE INTERPRETER: No tage nor tax for wa) 
beyond the seas nor aid shall be imposed unless by com 
mon council or parliament of our kingdom 

(Angrily These things touch our 
th us to lay tax or aid 
heathen who hold the 


KING JOHN 
privilege and dignity. It lies 
We are vowed to 
holy sepulchre. 


y 1 
4 ivadal 


LANGTON: There is 


CLERK: Nisi ad trum redimendum. 


INTERPRETER: Unless it be for the ransom of ou 
body. 
Kinc Joun: We can not let this stand. If the 


Crown have need of money, must we summon ye all 
from the land ere we may levy 
a tax? 

Fitz WALTER 


farthest roads of E1 


Yea, must you 
LANGTON : you will grant this 
For the like of it you already pledged 
Firz WALTER: And on no less terms 
who stand in arms do homage 
KING JOHN (Su 
THe Mayor 0! { 
This is not one with the Charter of 
It protects us not, tor matters of 
service only. .. . 
Fitz WALTER 


, 


will these 


1 t 4 
| 


; 
lenly Let 
LONDON: | 


it be granted 

yrotest you, my lords 
London’s liberties 
Knight's 


} } 
these e 


ave bethought us of Londo 


Tue Crerk: Et civitas Londonie habeat omnes 
antiquas libertates tam per terras, quam per 


aquas, 
KING 
my lord mayor 
’ Tue Mayor 
still in Latin. 
Tue INTERPRETER: And the city of London shall 
: 7 ae: a 


T At 7 " 
JOHN What nN re can 


The matter is 


have all its ancient rties y land as well as bj 
water. 

KInG JoHN: What sa 1 W 

Cue Mayor: We w o’ this spot ‘till we 
be melted to grease, but we will see the King’s seal 


. ’ 
votce drones on 


set to this parchment 
By my count 


*} ph ] e408 - 
The Mavor talks aside to lus burghers 


this was fue thirteenth articl Watch we well that no 
clerk or churchman bring a pen near to this chartet 
again they might cross it out, and this will 


please our constituents W atcl 1 wel 
THI 
THI 
our court, 
THE OLD 


CLERK in aliquo loco certo. 
INTERPI l hall 








; 


cj he | | com et 


1 
if 


SIMON: Aye, he may so 


[THE INTERPRETER: And a 


c J "y , ¥ ; , ] 7 i > 
HLS tillage, and none shall be 


} nest men of the neigiivorir od. 


THE SI! If none be 


the King’s « 


NESCHAI 





t 


vil lein 


amerceda 


amerce 


oaths of honest men, ( S 
| rofit, to what they now take. 

Simon: Meseems this parchment 
common man and their dues, neighb 

[THE SENESCHAL: God grant the K 
Sayings, for the good of common men 

[CHE INTERPRETER: No sheriff no? 
ulitfs shall hold pleas of the Crow 

THE SENESCHAI This is no 
to the Sheriff. Guy, on the day 

Guy (With suppressed rage ' 
you not. They will never heed it. M 
his death in the water 

THE CLERK : Per 7 
_) <a 

[ue INT! : r: Jf any fi 
his chattels shall be distributed by } 
nder the eye of the church 

WILLIAM THE MARSHALI W hat 
Walter that we stay here to liste 
customs of the land? 

Fitz WALTER: We speak only 
to be broken in this reign, my lord M 

[THE INTERPRETER: sheri no? 
take the hor r cart f ai ‘? } 
f the said freeman 

Oxtp Simon: The King himselt 
could watch a dead priest i si 
my old master’s body li Ml « 
watel t were . 

PHe K Breve quod ) 
etero non f und yr | 
ii mt Sua 

PHI MAYOE Chis Praecipe¢ | ¢ 
It hath been issued in London \ 


MARSHALI 


ol } art ] 
Archbishop, reading these articles 





language of clerks and priests, jud 

LAN N This shall be your 
my lord Marshall. Many here be 
It 1s we I they hear this law 
to them in tever tongue they n 

KID Jo iN I heard of 
W ereby i y take pleas t I 
Says \ l C rte! 

Cue INTERPRETER: 7/ ‘ 
not nN } here 
Ais ¢ rt 

KING ] N Ye tie my\ 
send a writ to my sheriffs. Pass 

THe ¢ 2K: Una mens 


. 
W c 


res 
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pe rchance the 1 re be 2 gall But our citi- the Confessor of old, and pilgrims will pray at his 
ens will ne’et nt that they be prohibited a second tomb in the years to come. 
renag” gla nst our liberties. Watch ye well OLp S1MoN: Yea—if he keep his oath. He looks 

ee = eee article . . . not so truthful, to me. 
: si . , ‘ appr ~ — ny ate Guy: It is more like he will break it. But when 
f WUNOKE good he is dead—and God keep the day distant—I am minded 
1 ene : = one to try a pilgrimage to the tomb of yonder priest, the 
tn - Archbishop of Canterbury, for it seemeth the great 
KIN e be trifling matters, my lords. good laws come of him. 
as om OLD \L: It hath been done, majesty THE SENESCH AL: Aye. The others yonder (In 
th beet dicating the Barons.) are here for matters of estate 
G By 1 is my father done to his death fief, and holding, boundary and tenure. 
By G } s wound THE INTERPRETER: Ve will appoint as justices 
the King, the guards move _ sheriffs or bailiffs only men who know the law of the 
wn, and the ble subside realm and mean to observe it well. 
LLANGTON t follows is no trifling, sire Kinc Joun: Only men who know the law? 
CLE liber hon ipiatur vel imprisone- Where shall I find them? 
tur t al modo destruatur Fitz WALTER: Your zeal for the realm will find 
INTERI : free man shall be taken or wm- them, sire. 
brisoned iny way destroyed, KinGc JoHN: You ask me a miracle, Fitz Walter 
CLERI , ber eum ibimus, nec super eum Pass on. _ 
ftemus, nist We judicium parium suorum, vel THE INTERPRETER: All forests that have been 
oe ee ere s ; made such in our time shall forthwith be dis-afforested 
I ‘TERP Now will we go OF send upon him, (At this there is a stir amongst the favorites, and 
rh oi udgment of his peers or by the fygelard de Cigogne comes forward.) 
; 7 a ' ae as ENGELARD: Hear not of this, sire, we beg you 
IXIN e W etween man and “1: lok oe ao . in Seafiend 
n. or subiect ubiect. But if my sublet cffeed This will ruin the best hunting in England. 
shall I not tise him? Kinc Joun: They have started a new hunting, 
Firz Wa Only if you have judgment of Engelard. 
peers, al vy of the land. sire ENGELARD: Beware that you be not William 
KING Wherein, if this thing be sealed, am Rufus in their forests, sire— 
[ a King teeth, ye would not have offered Fitz WALTER: Sire, if an arrow find you in the 
his to my fatl nor to my brother Richard. . . . forest, look for the bow amongst these foreigners 
Here is insolenc not amongst men bred in England 
LANGTO? re, what deem you it is to be a ENGELARD: This goeth too far, my lord 
King? KinG JouNn: Let him read on. 
Kinc JouN: To rule obedient men, whether they THe INTERPRETER: All evil customs of forests or 
be princes of tl hurch or others. To have command warrens, foresters or warreners, or of sheriffs and thew 
one’s will, tl Kingship. For this was I anointed officers shall be inquired into by twelve sworn knights 
1 crowned Archbishop. I do not lay off my = of the country 
wn at every crossroads where twelve men sit gibber- Kinc Joun (Ironically.): If a custom be evil, 
g of the | f the land surely we shall abolish it. There needs no twelve 
LANGTOD Not at every crossroads, sire. But sworn knights of the shire to tell us. Our foresters 
nce, here and t l at Runnymede you take upon and sheriffs like you not? Proceed. 
ur crown tl stice, and you shall not put it off (There is a movement as if of sudden need of de 
gain fense among the barons.) 
KING Jon? Vhat mean you Tue INTERPRETER: We will remove from their 
LANGTO? 1 have been King by the voice of offices, so that in time to come they may have no place 
1, you s rom this day, you are King by the or honor in England, all the Kin of one Gerald of 
e of England. But only if you set your seal to Athee, namely Engelard de Cigogne, Pierre, Guy and 
his, for this part and body of our law . . . Andreas of Chanceaux, Guy of Cigogne . . . and th 
ur law of the No man shall be taken save by «hole brood of the same. 
wful judgment of his peers. A new word, sire. By Engelard de Cigogne and his group come for- 
his may Kings iin to order and the King’s will ward, white with anger.) 
omes the v Kinc Joun (Laying his hand on his sword as ¥f 
KING ] And if I seal? to threaten the Clerk and the Interpreter.): Here, by 
(Langton wsiders that the King has surren- the teeth of God, ye shall tread no further! What I 
lered give in offices to my friends is of my dignity as a King 
Viul ndemus, nulli negabimus, Ye shall not question it 
ul wut susticiam ENGELARD (Stepping forward and throwing down 
THE IN To none will we sell, to none his gauntlet.): Let him who wrote our banishment 
nll we ref r del right and justice take up my gage, an he dare! 
Kinc JOHN (Repeating To none will we sell, De Vesct: Whether it be writ by my word or no 
to none w we refuse or delay right or justice. . I will defend it, for the good of England. 
his I will seal. What matters it? Fitz WALTER: Let it lie, de Vesci. 
THE SEN L: Look now, if the King swear Kine Joun: Let him take it up, an it like him 


these things and keep his oath, he shall be as Edward ENGELARD: Shall it lie alone, sire? We have 
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served you we hall not all 


this battle ? 
Fitz W [hey shall not 
ENGELAI Chen be cravens all, 
England 
(There i 


- : 
forward to put 


our kin have right in 


be taken up 
Barons of 


ind Langton comes 


LAN‘ TON I irge ve all, be still. Robert Fitz 
Walter is rig! 


gage may not be taken up. 
KING J {} hen doth the 


on these men 


: : 
shame of craven lie 


They are here on your 
ey take up the gage, then must 
banishment of 


LAN‘ 
safe-conduct 
battle be wag 
those whose 1 

ENGELARI 
with mange? 

Fitz V 

Kine J 
you, Marshall 

WILLIAM 


1 


you stand pled 


What say 


you know how 


ENGELAI My vay till lie here, sire. 
WILLIAM RSHALL: You fight to gain time, 
my lord de su » river ceases not to run 
under the Archbishop take up the 
gage 
LANGT( 
shall have it 
ter. Proceed 
KING Jon? 
THe IN1 
us, without the 
lands, his castl 
and if disputes 
ALMERI( Stay, sire. We are 
touched in thi For if you must bide these disputes, 
in obeyance, and the Holy 
ur chapel of the Tem- 


Marshall, wisely. My lord 
the King’s seal is on the char- 
Proceed 
If any one be dispossessed by 
judqment of his peers, from his 
rights, we will restore him, 


, 
these jud yments. 


your vow of 
Sepulchre suffers shame In 
plars you have taken the cross. 
De VEsc! is known for what reason he hath 
taken it. 
KING 
lord, De Vesci ll not brook insult in this 
(Het 
De VEs 


{ 
the cross, n¢ 


Joun ( Warning] Speak no further, my 


If a man take 

touch him with: sacrilege. . . 

Kinc Joun: Strike, drums! 

(There ts an instant roll of the 
shoulder. He stills it with a gesture 
Fitz WALT! Sire, your drums rebuke us. We 
» come hither for your seal. It suits us best if this 
h al And this is so 


drum at the King’s 


be given with 
written 
THE IN 
until the usual term 
ALMERIC: The Temple is satisfied 
Guy (To the Seneschal.): None the less, it were 
good for a man go amongst his enemies to 
get him one of those crosses to wear upon his shoulder. 
This King is an en 
THE CLERI 
l servent quar Poy 
THe IN1 
customs and 


Kingdom to 


Read 
shall have respite 


of crusaders 


; 


who must 
but he is no fool. 
. omnes de reqno nostra 
> pertinet erga suos. 
Moreover, all the aforesaid 
} granted in our 


h we have 
: 


shall be ob served 
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by all the lords of our kingdom, as well clergy as lay- 
men, to those who hold under them. 

Kinc Joun: What means this, my lords? You 
too grow generous? 

LANGTON: What you give, sire, they give also to 
those who are under them. It is but just. 

KING JOHN: Doomsday is upon us. These Baron's 
grow just I begin to fear me. Pass on. 

THe INTERPRETER: Since moreover for God and 
the amendment of our kingdom, and for the better 
peace in the quarrel that hath arisen between us and 
our barons. we grant to them this security, that 
they chose five and twenty barons of the kingdom who 
shall be bound to observe and hold the peace and liber- 
have confirmed to them by this our present 
So that if we shall be in anything at 


ties we 
charter 
fault— 

Kinc Joun (Rising.): Let no more be read. | 
will not set a seal— 

Fitz WALTER: You have pledged us— 

KinG JoHN: Not in such terms as these. By God, 
ye have set five and twenty over-kings above me. Why 
ask ye not at once for my kingdom? 

Fitz WALTER: You are a king perjured already 
and in rebellion against your people. You see us in 
arms, and know how many will follow us. We are 
not your liegemen. 

King Joun: This toucheth the dignity of my 
Crown. I will not yield it. 

Lancton: Sire, if you do mean to keep this 
Charter in good faith and without deceit, what matters 
it if you seal this article or no? 

Kinc Joun: In good faith and without deceit. 

If I intend to keep (A Pause.) Let 
them read on. What follows? 

LANGTON: Your forgiveness of your enemies, sire 

Kinc Jonn: Pass on. to what follows our 
forgiveness of our enemies. 

LANGTON: Your seal of the realm, sire. 

Kine Joun (Taking the document.) : Wherefore 
it is our will . that the men of our kingdom 
have and hold all the aforesaid liberties well 
and peaceably, freely and quietly, of us and our heirs 
in all respects and all places forever. My lord Chancel- 
lor, let the seal be brought. 

(The Chaufcier brings his brazsier. The Chancel- 
lor’s clerk affixes the cords of the seal. The Spigurnel 
thrusts his gloved hand into the brazicr and fetches out 
the great clout of green wax and applies it to the 
cords. j 
Op Simon: Here be a great day for carters and 
boatman and all the common folk of England. 

Guy: Be silent. He hath not sealed it yet. 

Tue Otp Senescuac: If he do seal, it is under 
God's right hand. 

(The Chancellor's clerk brings the great seal. 
Langton’s eyes are lifted, but all others are on the 
Charter.) 

Kinc Joun (Touching the parchment with his 
right hand.): Data per manum nostram given 
under our hand, these and many men being witnesses, 
on the fifteenth day of June in the seventeenth year of 
our reign, in the meadow which is called Runny- 
mede 

(The great seal closes on the wax. From the 
churchman, the first notes of Te Dewm Laudamus.) 

(The Curtains close.) 
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